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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “‘Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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DECISION AND ORDER 


This is an appeal to the Judicial Officer from an Initial Decision filed 
by Administrative Law Judge John A. Campbell on August 3, 1976, 
under the Agricultural Marketing Agreement Act of 1937, as amended. 
Final administrative authority to decide the Department’s cases subject 
to the Administrative Procedure Act has been delegated to the Judicial 
Officer (37 F.R. 28475; 38 F.R. 10795).* 


Upon careful consideration of the entire record in this case, the Initial 
Decision, which is set forth in the Appendix, is adopted as the final Deci- 
sion herein, with minor changes not significant enough to warrant item- 
izing, except to note that additional citations have been added to foot- 
notes 3 (p. 8) and 8 (p. 35), and footnotes 5a (p. 10), 6a (p. 17), 7a (p. 33) 
and 7b (p. 34) have been added by the Judicial Officer. 


ORDER 


The relief requested by petitioner is denied and the petition is dismiss- 
ed. 


APPENDIX 


ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15)A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et seq.), 
hereafter called the “Act”. The proceeding was instituted by a petition 
filed July 15, 1975, by Schepp’s Dairy, Inc., and involves the validity of 
certain provisions contained in the Texas Milk Marketing Order (Order 


4, 1970 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). 
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No. 126), hereafter called the “Order”, which became effective on July 1, 
1975. 


Specifically, petitioner complains that the Order provision “perpetuat- 
ing a location adjustment based on 1.5¢ per cwt. for every 10 miles” is il 
legal because it: (a) does not reflect actual transportation costs, (b) is not 
supported by substantial record evidence, (0 is violative of uniform price 
and trade barrier provisions of the Act, and(d) puts petitioner at a com- 
petitive disadvantage with Houston handlers where it distributes ap 
proximately 60% of its milk. Petitioner further complains that the one 
month marketing period adopted by the Secretary under section 
8q16)B) of the Act is not in accordance with the evidence of record, nor 
with the intent of the statute. Petitioner also complains of due process 
deficiencies and procedural errors in the rulemaking hearing with re 
spect to the Secretary's decision, and asks for monetary relief. 


The petition further requests “the Secretary to modify the Texas milk 
marketing order to establish location adjustments on the basis of 
2.2¢per cwt. of bulk milk for every 10 miles and to define ‘current 
marketing period as a year beginning April 1 with at least 90 days ad- 
vance notice of any contemplated termination under 16(B) of the Act.” 


An answer was filed by the Acting Administrator, Agricultural 
Marketing Service, on August 14, 1975, which controverted petitioner’s 
basic contentions. In lieu of oral hearing, the parties, at a prehearing 
conference on September 4, 1975, stipulated to certain facts relating to 
petitioner’s operations, and the content of the “record” in this proceed- 
ing. The stipulation and attachments thereto, filed by counsel for the 
parties, also dealt with prior decisions of the Secretary on location ad- 
justments and with premium prices. Following the submission of briefs, 
oral argument by counsel for the parties was heard on February 2, 1976, 
in Washington, D.C. 


Petitioner was represented by attorneys Carlyle C. Ring, Jr., and Law- 
rence D. Hollman, of Washington, D.C. Respondent was represented by 
John H. Vetne, Office of the General Counsel, United States Depart 
ment of Agriculture, Washington, D.C. 


FINDINGS OF FACT 


1 The record consists of the transcript of the hearing conducted in Dallas, Texas, on De- 
cember 3-7, 1973, and on January 22-25, 1974, and briefs and exceptions filed in such pro- 
ceeding, Docket No. AO 231-A41 et al. See: September 4, 1975, Summary of Prehearing 
Conference. 
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1. Pursuant to notice issued November 9, 1973 (36 F.R. 31432), Dock- 
et Nos. AO 231-A41 et al., on proposals to amend and merge the existing 
six separate marketing orders in the State of Texas, a public hearing was 
held in Dallas, Texas, on December 3-7, 1973, and January 22-25, 1974. 


2. Upon the basis of evidence adduced at the hearing and the record 
thereof, a Recommended Decision was filed by the Acting Administra- 
tor, Agricultural Marketing Service, on November 27, 1974 (39 F.R. 
43000), containing an opportunity to file exceptions thereto. 


3. Following consideration of, and rulings on exceptions, the As- 
sistant Secretary filed the final decision, which was published in the 
Federal Register on May 7, 1975 (40 F.R. 20004).? 


4. After approval by producers participating in a referendum, the 
Order amending and merging the six Texas marketing orders, to be des- 
ignated The Texas Marketing Order (7 C.F.R. 1126), was issued on May 
28, 1975. The Order, effective July 1, 1975, was published in the Feder- 
al Register on May 30, 1975 (40 F.R. 23438). 


5. The six Texas milk marketing orders (San Antonio, Corpus Christi, 
Austin/Waco, North Texas, South Texas and Central West Texas), which 
were amended and merged as The Texas Milk Marketing Order, never 
contained a definition of “current marketing period”. The first proposal 
for such definition was contained in the notice of the hearing described 
in Finding 1, supra. The Order as promulgated defines a “marketing 
period” as one month (see 7 C.F.R. 1126.19). 


6. Schepp’s Dairy, Inc., petitioner herein, is a Texas Corporation, in- 
corporated in 1960. Petitioner’s principal place of business is located at 
4935 Dolphin Road, Dallas, Texas, where its milk processing plant is 
also located. Schepp’s has a packaged milk distributing facility at 1215 
Silber Road, Houston, Texas. All of petitioner’s sales are made in the 
State of Texas, primarily to retail stores, hotels, hospitals, schools and 
other institutions. 


7. From 1950 to 1970 petitioner was regulated as a handler under the 
North Texas Milk Marketing Order, 7 C.F.R. § 1126. In May 1970 peti- 
tioner became regulated under the South Texas Milk Marketing Order, 7 
C.F.R. § 1121, inasmuch as more than 50 percent of its sales were then 
being made in the South Texas Market. Since May 1970 until July 1, 
1975, petitioner continued to be regulated under the South Texas Order. 
As of July 1, 1975, when the new Texas Milk Marketing Order went into 
effect (7 C.F.R. § 1126), petitioner became regulated as a handler under 


* Pertinent portions of the Secretary's decision relating to location adjustments and mar- 
keting period are contained in A ppendix A of this decision. 
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that Order. 


8. Currently, about 60 percent of petitioner’s Class I sales have been 
in the former South Texas Market (Houston) and approximately 40 per- 
cent in the former North Texas Market (Fort Worth-Dallas Metropolitan 
Area). All of petitioner’s milk is processed at its plant in Dallas. Pack- 
aged milk for the Houston market is transported from the Dallas proc- 
essing plant to its distributing facility in Houston. The packaged milk is 
there loaded on wholesale trucks which deliver the packaged milk to cus- 
tomers in the Houston market. The sales to the Dallas market are distri- 
buted from petitioner’s Dallas processing plant. 


9. Prior to the July 1, 1975, merger of the six Texas Milk Orders, the 
Class I price differential applicable under the South Texas Order to 
plants located at Houston, Texas(e.g., some of petitioner's competitors), 
was $2.68 per cwt. of milk. The Class I price differential applicable 
under the North Texas Order to plants located in Dallas, Texas, was 
$2.32. Based upon the location adjustment provision of the South Texas 
Order (7 C.F.R. 1121.53(a)), the Class I differential applicable to peti- 
tioner’s milk processing plant which was located in Dallas was $2.32, 
Le., $2.68 minus 1.5¢ per 10 miles per cwt. of milk. (See: Promulgation 
Record: Exhibit 6, tables 5, 20, 26; Exhibits 12, 23 and 24: Tr. pp. 36-37, 
57, 79-81, 547-553, 639). 


10. Effective July 1, 1975, the Class I price differential applicable to 
petitioner’s milk processing plant, which is located in the Dallas-Fort 
Worth Zone 1 area, is $2.32, while the Class I price differential appli- 
cable to milk processing plants which are located in the Houston Zone 8 
area, where petitioner has substantial Class I sales, is $2.68 per cwt. of 
milk. (7 C.F.R.§ 1126.50(a) and 1126.52(a)\(1), effective July 1, 1975). 


11. From April 1970 through the time at which the rulemaking hear- 
ing was conducted, the receipts at petitioner's plant increased from 
200,000 to 300,000 pounds of milk per day. The plant's Class I utiliza- 
tion of milk is approximately 85% of its producer receipts. Petitioner 
sells approximately 7 million pounds of Class I milk in the Houston area 
each month (See Promulgation Hearing Record, Tr. pp. 634-635, 652- 
653, 1365, 1370-1371). 


CONCLUSIONS 


All contentions of the parties in this proceeding have been considered 
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whether or not specifically mentioned in these conclusions.* 
Two basic issues have been raised by the petition and are as follows: 


(1) Is the location adjustment provision (7 CFR § 1126.52) in the 
Texas Order “not in accordance with law” because, as petitioner con- 
tends, it fails to reflect current transportation costs of bulk milk con- 
trary to the statutory requirements‘ and the evidence of record; and 


(2) Is the definition of “current marketing period’ as one month (7 
CFR 1126.19) in the Texas Order invalid because it is contre:y to the 
statutory safeguards’ and the evidence of record. 


On the basis of the record evidence pertaining to such issues and upon 
consideration of the numerous authorities cited in the briefs of the 
parties, we hold that the actions of the Secretary, complained of herein, 
are in accordance with law. The reasons supporting this conclusion are 
contained in the preceding findings of fact and in the following conclu- 
sions. 


I 


LOCATION ADJUSTMENTS 


Petitioner does not challange the concept of Zone Pricing as reflected 
in Section 1126.50(a) and 1126.52(aX1) of the Order, nor did petitioner 
take any position at the promulgation hearing with respect to the pro- 


’ In proceedings pursuant to Section 8415XA) of the Act, petitioner has the burden of 
proving that the action of the Secretary is “not in accordance with law.” In re Boonville 
Farms Cooperative, Inc., 23 A.D. 383, aff'd Boonville Farms Cooperative, Inc. v. Freeman, 
23 A.D. 1330(N.D.N.J. 1964), affd 358 F.2d 681 (CA 2, 1966); In reA ndrew W. Leonberg, 
32 A.D. 763, 791-798; U.S. v. Mills, 315 F.2d 828, 838 (CA 4, 1963), cert. den. 375 U.S. 
819. 


* 7 U.S.C. 608c(5) In the case of milk and its products, orders issued pursuant to this sec- 
tion shall contain one or more of the following terms and conditions, and (except as pro- 
vided in subsection (7)) no others: (A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, or providing a method for fixing, 
minimum prices for each such use classification which all handlers shall pay, and the time 
when payments shall be made for milk purchased from producers or associations of pro- 
ducers. Such prices shall be uniform as to all handlers, subject only to adjustments for (1) 
volume, market, and production differentials customarily applied by the handlers subject 
to such order, (2) the grade or quality of the milk purchased, and (3) the locations at which 
delivery of such milk, or any use classification thereof, is made to such handlers. (emphasis 
added) 


° 7 U.S.C. 608c(16XB) The Secretary shall terminate any marketing agreement entered 
into under section 608b of this title, or order issued under this section, at the end of the 
then current marketing period for such commodity, specified in such marketing agreement 
ororder..... 
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posed boundaries of the zones to be included in the Order Tr. p. 1366). 
Rather petitioner proposed (Tr. pp. 1355-1379) that the location adjust 
ment provision of the Order reflect a rate of 2.2¢ per hundredweight of 
milk (rather than the 1.5¢ rate previously included in the six Texas 
Orders) for each 10 miles of distance from Dallas, Texas. 


Under the provisions of the Order adopted by the Secretary in May 
1975, the 1.5¢ rate was retained; and the Class I price for the Texas 
market is presently established for the Zone 1 - Dallas area as the basic 
formula price plus $2.32. Prices at plants in the other eleven zones are 
then determined through the use of location adjustments which are 
added to the Zone 1 price. Thus the Class I price at plants located in the 
Zone 8 - Houston area (approximately 239 miles from Dallas) is $2.68, or 
36¢ above the Zone 1 price. 


Under petitioner's proposed 2.2¢ per 10-mile rate, the Class I differen- 
tial in the Zone 8 - Houston area would be set at $2.85, or 53¢ over the 
Zone 1 price.5@ 


Petitioner proposed a higher price in the Zone 8-Houston area, where 
it has 60% of its sales, because of an increase in the cost of transporting 
its processed and packaged milk from Dallas to Houston. However the 
ultimate impact of petitioner’s proposed increase, if adopted, would be to 
increase the Class I price of its competitors whose plants are located in 
the Zone 8-Houston area. On the other hand the Class I price applicable 
to petitioner’s plant located in the Zone 1-Dallas area would remain at 
the basic formula price plus $2.32, unaffected by its proposal to increase 
the amount of the location adjustment. 


SUBSTANTIAL RECORD EVIDENCE SUPPORTS THE 
SECRETARY’S DECISION ON LOCATION ADJUSTMENTS 


While the full text of the Secretary’s decision concerning location ad- 
justments, as it appeared in the Federal Register, is reproduced in Ap- 
pendix A, selected portions of the decision which are germane to this ac- 
tion are set forth here before proceeding to an analysis of the record evi- 
dence. 


(c) Class I price and in-area location adjustments. The Class I price for the Texas 


58 Petitioner argues in its brief that the Secretary could decrease the Dallas price by 17° in- 
stead of increasing the Houston price by an additional 17*, but that would be inconsistent 
with petitioner's argument that milk should be priced so as to reflect the transportation 
costs from the northern supply areas. 
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market should be established for the Dallas area, or “Zone 1,” with prices applicable 
at plants in other areas to be determined through the use of location adjustments. 
Such Class I price should be the basic formula price for the second preceding month 
plus a Class I differential of $2.32. 


For purposes of applying location adjustments, the Texas marketing area should be 
divided into 12 pricing zones. The location adjustment for each zone, the resulting 
Class I differential (shown parenthically), and the Texas counties that should be in- 
cluded in each zone are as follows:® 


Zone 1 - no adjustment ($2.32) 


* * * * 


Zone 8 - plus 36 cents ($2.68) 


* * * * 


The cooperative proposing the merged order proposed that the basic formula price 
now used under the separate orders be continued. There was no opposition to this 
proposal. 


* * * * 


Basically, the Class I price structure for the Texas market should be established at a 
level which, in conjunction with the Class II and Class III prices, will result in re- 
turns to producers sufficient to insure an adequate, but not excessive, supply of 
pure and wholesome milk for the market. The adequacy of milk supplies for the 
Texas area has been dependent upon the Class I prices applicable in the various seg- 
ments of the adopted marketing area. The Class I price levels now applicable within 
this area, as expressed in terms of the Class I differentials of the separate orders as 
follows: 


ARIES OOS 05 dS zd Dads bse Stents See SEA eb ie rs ae $2.32 
ROR RUEI WIESE ORAE oso 5 Die one os. oan tol eee ea See Eee te 2.57 
RA SIMRE RB Gree fare ever Tuna ciica ean ae ee eT eC raTOne 2.68 
PUENTE EO rss oS uh eee ed Che ee are nS Eee ree 2.70 
PORE UMMIUTIIO Sos. Se aS oth cls oi ee eee ene ee a eee ence eer 2.74 
COnrnaBCRGEhS 655.h5 585 2 SET Ge RR Eee eee 3.07 


Data for the separately regulated areas indicate that on a combined basis producer 
receipts in 1972 were 133 percent of the total Class | utilization of regulated hand- 
lers. For 1973, this figure was 129 percent. In the short production months of Sep- 
tember, October and November, supplies were still reasonably sufficient for the 
Class I needs of the area. In 1972 and 1973, producer receipts during this three- 
month period were 117 percent and 121 percent, respectively, of Class I use. 


This supply-demand relationship indicates that the prevailing Federal order Class I 
price structure in the Texas area has been bringing forth an adequate, although not 
excessive, supply of milk for consumers. A higher minimum price level under the 
order could stimulate additional milk production not needed for fluid use, thereby 
resulting in a misallocation of agricultural resources. Also, such greater production 
could lead to the building of costly additional manufacturing facilities since the 


® Specific location adjustments by zone in the decision (p. 20023) show a progressive price 


increase from the Dallas area basing point (Zone 1) up to 75 cents in the most distant zone 
(No. 12). 


SCHEPP’S DAIRY 1485 
Cite as 35 A.D. 1477 


present surplus disposal capacity in Texas is now relatively limited. Moreover, since 
raw milk costs are customarily passed on to consumers, a higher Class I price level 
could lead to higher retail prices for milk. Under these circumstances, the public 
interest would not be served by establishing a higher minimum Class I price level 
than now exists in the Texas area. 


In addition, an increase in the present Class I price structure for the area, such as 
using a Class I differential of $2.90 at Dallas with corresponding increases else- 
where in the market, could be disruptive for those producers who are regular sup- 
pliers of milk for the Texas market. Class I milk should be priced competitively with 
milk supplies in surrounding markets if local producers are to be reasonably assured 
of a Class I outlet for their milk. Thus, Class I prices within the Texas area should 
not be higher than the cost of obtaining quality milk on a regular basis from alterna- 
tive sources. If a significant price advantage exists, handlers customarily relying on 
local supplies would recognize the advantage of another supply and would be en- 
couraged to change their buying arrangements. Relatively high Class I prices in the 
Texas market not only could encourage the use of alternative raw milk supplies but 
also might cause Texas handlers to lose packaged fluid milk sales to handlers in 
other markets. 


It is essential, then, that the Class I price structure in Texas be aligned with the 
Class I prices of markets that are likely to represent alternative sources of milk for 
the Texas area. Milk brought into Texas must come from farms and plants inspected 
by Texas authorities. Out-of-State supplies now approved for Texas are limited es- 
sentially to those in Oklahoma and Kansas. Minimal quantities of milk produced in 
Nebraska and Arkansas also are now eligible for delivery to Texas. However, should 
the Texas price structure provide the incentive, it could be expected that Texas 
handlers would develop new Texas-approved supplies in other areas. 


Historically, the Chicago milkshed has been a major source of supplemental supplies 
for many of the markets throughout much of the United States. The cooperative 
proposing the merged order indicated, for example, that during the short produc- 
tion months it sometimes must move Texas-approved milk normally going to Okla- 
homa handlers to Texas handlers instead. When it does this, it then replaces the 
Oklahoma milk with milk from the Upper Midwest that does not have Texas inspec- 
tion. 


To reflect the variable cost of moving milk from the Upper Midwest to distant 
markets, Class I prices in Federal order markets gradually increase the more distant 
the markets are from the Chicago area. This accounts for the graduated price levels 
not only in the markets to the north of Texas but in the now separately regulated 
markets within the area under consideration as well. The graduation of prices re- 
flects to a large degree a transportation rate of 1.5 cents per hundredweight per 10 
miles. On this basis, the present Class I price structure within the Texas area, in- 
cluding a Class I differential of $2.32 at Dallas, is inreasonable alignment with 
markets to the north. 


The existing Class I price structure for the Texas area appears to be providing the 
proper balance between adequate milk supplies and the necessary alignment of 
prices not only with markets but among the various segments of the Texas area. In 
this circumstance, this price structure should be continued under the merged order. 


The handler proposing a price structure based on a location adjustment rate of 2.2. 
cents per 10 miles claimed in his exceptions to the recommended decision that the 
adopted pricing, which largely reflects a 1.5-cent rate, fails to recognize an increase 











1486 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 35 A.D. 1477 


in the cost of hauling milk. The handler contended that the uniformity of prices to 
all handlers, as prescribed by the Act, cannot be achieved unless the differences in 
Class I prices at various locations in the market reflect the actual costs of transport- 
ing milk. He further stressed that a failure to reflect such costs in the Texas price 
structure would discriminate against him in that this would create an artificial bar- 
rier to effective competition for packaged milk sales in distant parts of the market. 
It was his contention, for example, that the present 36-cent difference in Class I 
prices at Dallas and Houston, which would be continued, does not cover the cost of 
moving packaged milk from his Dallas processing plant to sales outlets in the Hous- 
ton area. The handler claimed that the cost of raw milk to Houston handlers f.o.b. 
their plants is thus less than the cost of his milk after it has been processed at Dallas 
and moved to the Houston area. 


The Class I price structure under the Texas order is not intended to assure each 
handler in the market that he will have cost compatibility at any location at which 
he may choose to distribute milk. Its purpose is to assure handlers, and ultimately 
consumers, of an adequate milk supply. There has been a reasonable demonstration 
that the present pattern of milk prices throughout the Texas area has attracted suf- 
ficient, but not excessive, raw milk supplies to handlers operating in the various 
parts of the State. Local considerations do suggest certain price changes at specific 
locations, and these have been dealt with in this decision. Nevertheless, the supply- 
demand balance in the market does not warrant a major restructuring of prices that 
necessarily would result if prices were to reflect a higher transportation rate®@ 


There is little doubt from the record that there has been some increase recently in 
the cost of hauling milk. However, to the extent that hauling costs are an important 
consideration in establishing the level of prices, only those costs associated with the 
movement of bulk milk should be considered. The price structure is intended to at- 
tract raw milk supplies toa given location, not packaged milk. The only substantive 
cost data made available at the hearing were those relating to movements of milk in 
packaged form. These were offered by the handler proposing the 2.2-cent location 
adjustment rate. Although some of the increased costs would affect the movement 
of bulk milk as well, no extensive cost data were presented with regard to the actual 
current trucking costs for movements of milk in bulk form. The handler presenting 
the cost data for packaged milk movements also offered his analysis of how these 
costs would translate into the cost of hauling bulk milk. The analysis was based ona 
Department study that used 1969 cost data in developing synthetic costs of hauling 
bulk milk over long distances. The handler updated this study using various eco 
nomic indices. Although a synthetic cost study may be useful as a guide, it must be 
recognized that the hauling costs presented in the study are constructed, or 


6& Petitioner challenges the Secretary's findings that the present pricing structure has at- 
tracted sufficient milk supplies to the Texas handlers on the ground that cooperatives 
which supplied the milk exacted premiums from the handlers over the Order prices. How- 
ever, the information relating to premiums contained in theS tipulation filed herein onSep- 
tember 4, 1975, was not part of the legislative record upon which the Secretary made his 
decision. In addition, the premium statistics were preceded by a statement containing 
numerous “Qualifying Factors” (see the first page of Attachment B to the Stipulation). 
Moreover, such statistics indicate that the 36‘ Class I price spread provided by the Order 
between Dallas and Houston prevailed even when consideration is given to the premiums 
paid by handlers in Dallas(North Texas) and Houston(South Texas). Hence such premiums 
would not indicate that a spread greater than 36° is needed to attract an adequate supply of 
milk to the Houston area. 
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estimated, costs and not costs actually incurred by specific milk haulers. Changes in 
transportation allowances under an order should reflect widespread current operat- 
ing experience in the wide market. 


In spite of some increase in hauling costs, adequate raw milk supplies are in fact 
being made available to handlers throughout the Texas market. This includes sub- 
stantial movements of milk from the northern part of Texas to the southern areas of 
the State. There is no indication that increased hauling costs are deterring such milk 
movements. It is reasonable, then, to have the Class I price structure for the Texas 
market continue to reflect a transportation rate of 1.5 cents per hundredweight for 
each 10 miles. Accordingly, pricing considerations for specific areas in the market, 
as discussed later, are dealt with within this framework. 


Contrary to the exceptor’s contentions, price uniformity for all handlers in a market 
does not contemplate a “precise” alignment of prices(or, in effect, raw milk costs) at 
different locations based on actual hauling costs. In fact, this is something that 
simply cannot be achieved. The cost of transporting milk differs from hauler to 
hauler (as well as between bulk milk and packaged milk if recognition were to be 
given, as desired by exceptor, to packaged milk movements). Any reflection of haut 
ing rates in an order could be no more than a reflection of the average hauling rate 
being experienced by all handlers in the market. This in itself precludes any precise 
price alignment for individual handlers. Also, it is not possible to establish a price 
structure under which each plant’s Class I price is lower, and at the same transpor- 
tation rate, than the price at every other plant in the market. Such an arrangement 
is administratively unworkable in that it would require multiple Class I prices at 
each plant location. 


A handler may disttribute milk in any area he chooses. Should he decide to sell milk 
in an area where handlers have a lower cost, he must assume any competitive risks 
involved. It would be uneconomic to have the order provide a handler with cost com- 
parability at any location at which he may choose to distribute milk. 


* * * * 


The record evidence in the rulemaking proceeding provided the Secre 
tary with a wide and often conflicting variety of opinions, considera- 
tions, and data to be considered relating to a determination of appropri 
ate location adjustments. 


Of importance to this analysis of record evidence is the vast amount of 
statistical data, presented in the form of exhibits, which are pertinent to 
the establishment of appropriate minimum prices for milk and the main 
tenance of price alignment among milk orders. These statistics relate to 
such matters as: minimum Class prices established for the then existing 
six Texas milk orders; numbers of producers, their locations and pounds 
of milk delivered to handlers; price quotations and formulas; distances 
between cities where competing handlers are located and their areas of 
milk distribution; utilization of producer milk by handlers; receipts of 
other source milk; marketing area and proposed zones; and Class I price 
formulas and location adjustments to Class I and blend prices in Federal 
Milk Orders. See: Exhibits 6, 6A, 11 through 28, 30, 31, 33, 36, 38, 39, 
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40, 40A, 45, 46, 55 through 62, and 65 through 70, as well asSummaries 
of Federal Milk Order Market Statistics (January 1, 1968, through Sep- 
tember 1973), Summary of Major Provisions in Federal Milk Marketing 
Orders (January 1, 1973), and 1970, 1971, 1972 Texas Dairy Statistics, 
which were officially noticed at the hearing(Tr. pp. 46-48, 52 and 53). 


Testimony presented by petitioner at the hearing in favor of the 2.2¢ 
location adjustment appears at pages 1355 through 1379 of the tran 
script. Petitioner presented data concerning the costs of moving pack- 
aged milk from his plant in Dallas to Houston, plus an analysis of how 
such costs might be used to arrive at the cost of hauling bulk milk. Data 
was also presented regarding inflation and price escalation (Exhibits 55 
through 59). 


A representative of Safeway Stores testified (Tr. pp. 467-480) in con- 
nection with increased costs in moving packaged milk and supported an 
increase in the location adjustments. 


On the other side of the coin representatives of Carnation Company 
(Tr. pp. 721-736) and Southland Corporation (Tr. pp. 1309-1325, 1466- 
1467) urged that the present 1.5¢ rate be retained. A representative of 
the Hygeia Dairy Company testified (Tr. pp. 741-763, 954-956) in favor 
of retaining the 1.5¢ rate, and although no statistical data were present 
ed, testified that his company, which hauls some bulk milk, could do so 
at a cost of 1.3¢ per hundredweight of milk for each 10 miles. (Tr. pp. 
752, 754-757). A representative of Crescent Valley Creamery who 
initially testified in favor of the merger and in opposition to zone pricing 
(Tr. pp. 875-896) testified at a later stage of the hearing (Tr. pp. 1294- 
1297) in favor of retaining the 1.5¢ rate in lieu of “making a jump from 
precisely 1.5 to precisely 2.0 as being an actual reflected cost of trans 
portation.” 


A major portion of the testimony concerning the merger of the six 
Texas milk orders, applicable prices, and price alignment was placed into 
the record by Assoiated Milk Producers, Inc. (AMPI), through its repre- 
sentative, Joseph Murphey (Tr. pp. 55-194, 511-591, 901-944). 


Regarding the pricing of milk at the point of delivery to the handler, 
Mr. Murphey testified (Tr. pp. 550-551): 


“The proposed pricing of milk to a distributing plant according to the 
location of such plant will tend to stabilize marketing conditions in the 
proposed marketing area. The price to such plant would not change be- 
cause the operator of the plant decided to change the area of distribution 
from such plant. This is as it should be because the cost of assembling 
and transporting milk to such plant is not changed by the decision of the 
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operator of the plant regarding-the area to be served from the plant loca- 
tion.” 


It is not feasible to design a so-called ‘price alignment’ system based 
upon the cost of transporting packaged milk. Attempts to do so have re- 
sulted in a change of price at the plant location resulting from a change 
in the market served by such plant. Under this pricing system, it is pos- 
sible for the operator to obtain a lower Class I price on all of his Class I 
disposition including that disposed of locally in competition with plants 
in the same location. This results in price disparity in the local market 
where the plant is located.” 


In the course of the hearing at pages 548-591, AMPI initially support- 
ed a 1.5¢ rate of location adjustment, then expressed some support for a 
2¢ rate, and finally expressed a position in favor of the 1.5¢ rate. (Tr. pp. 
567-568, 590-591). 


Ata later stage of the proceeding(Tr. pp. 901-944) AMPI presented so 
called “anticipatory” testimony favoring a 2¢ rate to maintain price 
alignment in the event other milk orders were similarly amended. (Tr. 
pp. 917-919, 929-930). At pages 930-933, Mr. Murphey agreed that the 
application of a 2¢ rate solely in the Texas area would result in a mis 
alignment of prices between the Texas Order and neighboring milk or 
ders. 


In its April 3, 1974, brief filed subsequent to the hearing, AMPI urged 
the adoption of a 2¢ rate of location adjustment subject to “the mainte 
nance of proper alignment between surrounding markets and the 6 mar- 
kets proposed to be merged...” (AMPI brief, pages 44-45). Exceptions 
filed by AMPI on February 20 and 24, 1975, subsequent to the issuance 
of the Recommended Decision (Finding of Fact 2), did not challenge the 
inclusion in the proposed Order of the 1.5¢ rate, as it related to the Dal 
las-Zone 1/Houston-Zone 8 prices. 


Additionally the record contains an extensive and detailed outline of 
the history of marketing conditions in the now merged Texas marketing 
area as presented by the AMPI witness. (Tr. pp. 70 through 110). He 
noted that historically, Texas has been a deficit market, requiring the 
importation of supplemental supplies from production areas to the 
north. While milk production in North Texas has increased, the problem 
of inadequate milk supplies remains. Specific reference to Houston and 
the South Texas market was made at pages 93 and 94. Continuing 
through page 110 of the transcript the complexities involved in supply- 
ing milk deficit areas in the State of Texas were described. Pages 104 
through 106 concern the relationship of this deficit area with supple- 
mental supply markets to the North, as far as Minnesota and Wisconsin. 
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Without further elaboration we cite the following pages of the record 
as relevant to the determination of an appropriate location adjustment: 
Tr. pp. 55-194, 467-472, 481-501, 548-591, 629-657, 721-736, 741-763, 
875-896, 914-957, 1211-1241, 1294-1297, 1309-1325, 1355-1386, 1466- 
1467. Among these pages are other considerations which were urged by 
witnesses in contrast to the result sought by petitioner and the result 
ultimately reached by the Secretary. 


Although presented with a wide variety of often conflicting views and 
data, we find that the Secretary issued a well-reasoned decision based 
upon substantial record evidence. 


THE SECRETARY’S DECISION IS IN ACCORDANCE 
WITH LAW AND THE RECORD UPON WHICH THE 
DECISION IS BASED IS FREE OF 
DUE PROCESS INFIRMITIES 


Petitioner maintains that only actual costs of transportation may be 
reflected in location adjustment provisions, and that “factors other than 
transportation, such as market alignment and the price necessary to at- 
tract an adequate supply are not within the statutory authorization for 
location adjustments and are proscribed” (Petitioner’s brief pages 42-43). 


The petitioner’s arguments are in many respects similar to those 
raised in Sunny Hill Farms Dairy Co. v. Hardin, 446 F. 2d 1124 (CA 8, 
1971). In that case, the Court noted with approval the Secretary’s articu- 
lation of the basic purpose of location adjustments: 


“Producer milk should be priced in relation to its location value. Generally, in 
order to obtain an adequate supply of milk, markets south of the surplus milk pro 
duction area in Minnesota and Wisconsin require progressively higher prices corres- 
ponding to the increased cost of transporting milk from such alternative supply 
areas.” (page 1126). 


In reversing the District Court’s Decision the Court of Appeals ap- 
proved of the applicable location adjustment, stating: 


“It not only fits within the literal definition of a location adjustment permitted by 
the Act, but was found by the Secretary to be necessary to assure an adequate sup- 
ply of milk for the plants in the area and to provide for better alignment of prices be- 
tween orders” (page 1128). 


See Also: Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 311 (CA 3, 1968), 
cert. den. 394 U.S. 929; Dairylea Cooperative, Inc. v. Butz, 504 F.2d 80, 
90-91 (CA 2, 1974); In re Borden, Inc., 33 A.D. 998, 1034 (on Appeal CA 
7). 
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The language of the Court in Sunny Hill, pages 1129-1130, is persua- 
sive in meeting petitioner’s arguments. There, the Court, in distinguish- 
ing Fairmont Foods Co. v. Hardin, 442 F.2d 762 (CA, D.C., 1971), 
strongly suggested that a location adjustment based solely on actual 
transportation costs (as petitioner urges) would be illegal if such adjust- 
ment exceeded the amount necessary to attract milk to a deficit area. 
The Court concluded: 


“[T] he Secretary is not free to establish a differential for every location at which 
milk is delivered to a handler. He always has the additional burden of establishing 
that the differential is, in fact, based upon the handler’s location and that it is re 
quired to accomplish the broad purposes of the Act.” (page 1130) 


To argue that the Secretary's determination of location adjustments is 
limited solely to considerations of transportation costs, is to ignore the 
objectives sought to be achieved by the Act. 


As noted by the Court of Appeals in United States v. Mills, 315 F.2d 
828, 838 (CA 4, 1963), cert. den. 375 U.S. 819: 


After all, the Secretary must look at the area with a wide and comprehensive per- 
spective. He has before him the entire output of milk in the area, and he must search 
for the best ways and means for its disposition. Aware of the annual consumption 
and distribution of fluid milk, he must arrange to channel the residue into outlets 
the most advantageous to the producer and consumer. He fashions his order accord- 
ingly. Of course, there may be some resultant damage to a handler or producer in 
the enforcement of the Act but this lack of perfection does not destroy the validity 
of the Order. The constitutionality of the Act is no longer questionable. United 
States v. Rock Royal Co-op. supra. 307 U.S. 533, 568-581. Absolute equality is not 
demanded to sustain the operation of the Order. If the Secretary cannot “produce 
complete equality, for the variables are too numerous’, he “fulfills his role when he 
makes a reasoned” Order. Mitchell v. Budd, 350 U.S. 473, 480. 


Under the Act the Secretary is required to give due consideration to 
the different conditions existing in the production and marketing of 
commodities in various parts of the country. In promulgating an order, 
or an amendment thereto, the Secretary is limited to such provisions as 
he finds “will tend to effectuate the declared policy of [the Act].” 7 
U.S.C. 608c(4). With respect to milk marketing orders, both sections 2 
and 8c(18) are relevant to policy considerations: 


DECLARATION OF POLICY 
[Sec. 602. It is declared to be the policy of Congress— 


(1) Through the exercise of the powers conferred upon the Secretary of Agricul- 
ture under this chapter, to establish and maintain such orderly marketing condi- 
tions for agricultural commodities in interstate commerce as will establish, as the 
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prices to farmers, parity prices as defined by section 301(aX1) of this title. 


(2) To protect the interest of the consumer by (a) approaching the level of prices 
which it is declared to be the policy of Congress to establish in subsection (1) of this 
section by gradual correction of the current level at as rapid a rate as the Secretary 
of Agriculture deems to be in the public interest and feasible in view of the current 
consumptive demand in domestic and foreign markets, and (b) authorizing no action 
under this-chapter which has for its purpose the maintenance of prices to farmers 
above the level which it is declared to be the policy of Congress to establish in sub- 
section (1) of this section. 


ayer ie 


(4) Through the exercise of the powers conferred upon the Secretary of Agricul- 
ture under this chapter, to establish and maintain such orderly marketing condi- 
tions for any agricultural commodity enumerated in section 608c (2) of this title as 
will provide, in the interests of producers and consumers, an orderly flow of the sup- 
ply thereof to market throughout its normal marketing season to avoid unreason- 
able fluctuations in supplies and prices. 


(5) Through the exercise of the power conferred upon the Secretary of Agricul- 
ture under this chapter, to continue for the remainder of any marketing season or 
marketing year, such regulation pursuant to any order as will tend to avoid a disrup- 
tion of the orderly marketing of any commodity and be in the public interest, if the 
regulation of such commodity under such order has been initiated during such mar- 
keting season or marketing year on the basis of its need to effectuate the policy of 
this chapter. 


MILK PRICES 


608(18) The Secretary of Agriculture, prior to prescribing any term in any market- 
ing agreement or order, or amendment thereto, relating to milk or its products, if 
such term is to fix minimum prices to be paid to producers or associations of produc- 
ers, or prior to modifying the price fixed in any such term, shall ascertain the parity 
prices of such commodities. The prices which it is declared to be the policy of Con- 
gress to establish in section 602 of this title shall, for the purposes of such agree- 
ment, order, or amendment, be adjusted to reflect the price of feeds, the available 
supplies of feeds, and other economic conditions which affect market supply and de- 
mand for milk or its products in the marketing area or, in the case of orders apply- 
ing only to manufacturing milk, the production area to which the contemplated 
marketing agreement, order, or amendment relates. Whenever the Secretary finds, 
upon the basis of the evidence adduced at the hearing required by section 608b or 
608c, as the case may be, that the parity prices of such commodities are not reason- 
able in view of the price of feeds, the available supplies of feeds, and other economic 
conditions which affect market supply and demand for milk and its products in the 
marketing area or, in the case of orders applying only to manufacturing milk, the 
production area to which the contemplated agreement, order, or amendment relates, 
he shall fix such prices as he finds will reflect such factors, insure a sufficient quan- 
tity of pure and wholesome milk, to meet current needs and further to assure a level 
of farm income adequate to maintain productive capacity sufficient to meet antici- 
pated future needs and be in the public interest. Thereafter, as the Secretary finds 
necessary on account of changed circumstances, he shall, after due notice and oppor- 
tunity for hearing, make adjustments in such prices. 





SCHEPP’S DAIRY 1493 
Cite as 35 A.D. 1477 


It is clear that the Secretary must consider many factors with regard 
to each Order provision, as previously noted by the Court in Mills. In 
fact, the Secretary is directed to terminate or suspend the operation of 
any order provision when he finds that it no longer tends to effectuate 
the declared policy of the Act (608c¢(16) (A)). 


Section 8c(4) requires not only that order provisions be based upon rec- 
ord evidence, but that they also tend to effectuate the declared policy of 
the Act. Petitioner’s argument ignores the discretionary power con- 
ferred upon the Secretary with respect to such finding. As noted earlier, 
there was extensive testimony at the hearing relating to various ap- 
proaches and considerations to be taken in determining the appropriate 
location adjustment. The fact that the Secretary chose one regulatory 
alternative over another cannot logically give rise to cries of illegality. 
Lewes Dairy, supra. at page 319. 


Petitioner has argued that it faces competitive inequities in the Hous- 
ton market because of its costs for transporting packaged milk. It sug- 
gests that the price Houston handlers pay be higher, and more accur- 
ately reflect transportation costs, so that petitioner can compete more 
effectively in Houston. The short answer to petitioner’s argument is that 
“the Act does not reach the retail sale of milk.” Dairylea Cooperative Inc. 
v. Butz, supra., at page 87. 


The Houston location adjustment is not intended to reflect competi- 
tive equity or price uniformity with handlers from the North who choose 
to distribute in this area. The fact that petitioner can be, and has been, a 
competitive factor in Houston is incidental to the application of a loca- 
tion adjustment at Houston on the price paid for producer milk.’ 


Location differential provisions cannot be established on the basis of 
the distribution patterns of handlers. Packaged milk distribution pat 
terns are solely a business decision. Location differentials provide an 
economic incentive for the delivery of milk to a handler’s plant. It would 
be of questionable legality for the Secretary to impose higher or lower 
location differentials because of handler distribution patterns. The Act 
does not permit adjustments on that basis, but solely on the basis of “the 
location at which delivery of such milk . . .is made [by the producer] to 
such handler.” A differential based on place of distribution would not be 
an adjustment permitted by the Act.’2 


* The Order, however, does provide for uniform prices to handlers similarly located. 

74 Petitioner relies strongly on Zuber v. Allen, 396 U.S. 168, which is not relevant here. 

Zuber v. Allen was an action brought by producers— not handlers—challenging the provi 

sions of a milk Order under which nearby producers were paid more for their milk than 

producers located at greater distances. The Government at one time contended that such a 
cont... 
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Petitioner’s contention that the location adjustment adopted by the 
Secretary constitutes an impermissible trade barrier is misplaced. The 
location adjustment, as presently applied, results in a higher price in 
Houston making it possible for Dallas handlers to compete in that mar- 
ket, but highly impracticable for Houston handlers to distribute milk in 
Dallas. It is difficult to understand how petitioner’s goal of a higher 
Houston price, causing greater disparity between the two areas, will sat- 
isfy the prohibition against trade barriers in section 8c(5)(G) of the Act. 


In any case, that section is inapplicable in the instant situation for two 
reasons: (1) Section 8d5)(G) applies to “outside” milk, and milk prod- 
ucts, marketed within the geographical area of the Order, and not to 
intra-Order distribution, and (2) section 8d5)(G) does not apply to per- 
missive adjustments to the uniform price contained in section 85) of 
the Act] 


The Court of Appeals in Lewes Dairy, supra., following an extensive 
discussion of the Supreme Court decision in Lehigh Valley Cooperative 
Farms, Inc. v. United States, 370 U.S. 76, stated at page 315 that seo 
tion 8¢5)(G) “was designed to insure that no regulation would be prom- 
ulgated placing a greater burden on outside milk and milk products 
entering the market than was placed on milk and its products within the 
market’. Petitioner's situation does not place it within the operative ef- 
fect of that section since it complains only of the intra-market effect of 


differential was a “location” adjustment, but later abandoned that contention (396 U.S. at 
180). Hence no issue involving a location adjustment or differential was decided by the 
Court. The Government contended unsuccessfully ‘in Zuber that the additional payment 
was a “market” differential authorized by the Act. Although the Court said that the differ. 
entials authorized by the Act(which would include location adjustments) were to“comper 
sate or reward the producer for providing an economic service of benefit to the handler” 
(396 U.S. at 184), the Court did not say that such compensation or reward must fully com- 
pensate the producer. Also, the Court referred to the differentials authorized by the Act 
(which would include location adjustments) as “permissible adjustments’— not mandatory 
adjustments (396 U.S. at 188). Although the Court said that “[f] urther cause for skepti 
cism is found in the present zone differential structure which undercompensates the hand- 
lers for transportation from outlying districts and thus encourages them to buy from near- 
by farmers’ (396 U.S. at 180, fn. 12), the skepticism related to whether the differential in- 
volved in that case was “merely a disguised payment for the nearby suppliers greater share 
of fluid milk sales” (ibid.), and the skepticism was resolved by “accept{ing] the Govern 
ment’s contention [to the contrary]” (ibid.). Hence there is no basis for reading Zuber as 
shedding any light whatever on the issues involved here. Similarly, the legislative history 
of the Act and the other cases relied on by petitioner do not indicate that location adjust 
ments must fully reflect transportation costs. 


7b In its appeal, petitioner also claims that because the location adjustment does not fully 
cover transportation costs, there is an economic impediment to bringing milk from north 


cont.... 
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The plaintiff in Sunny Hill, which raised similar trade barrier argu- 
ments with respect to location adjustments, was unsuccessful. The Court 
of Appeals, reversing the lower Court, stated at page 1131: 


“The order promulgated by the Secretary obviously does not prohibit Sunny Hill 
from marketing milk purchased by it in the St. Louis area or, for that matter, in the 
Memphis or Paducah areas. The order does make it less profitable for Sunny Hill to 
sell in the St. Louis market than it would be were Sunny Hill not required to pay its 
producers the fifteen-cent differential. But the differential is specifically authorized 
by the Act and reasonable under the circumstances of the case. It thus cannot be 
construed as establishing an illegal trade barrier. If all location differentials were to 
be so construed, nothing would be left of the Secretary's power to promulgate milk 
marketing orders”. 


Petitioner’s argument that it was denied due process by virtue of the 
Department’s failing to present evidence, or take a position prior to the 
hearing, fails to take cognizance of the nature of a rulemaking hearing.® 


While the Secretary’s finding as to the effectuation of the policy of the 
Act must be based on the evidence introduced at the hearing, there is no 
compulsion that the Secretary find that a proposal will tend to effec- 
tuate the statutory policy even though supported by evidence. 


In 1949 the Judicial Officer, in In re Crystal Lake Dairy Co., et al., 8 
A.D. 1, 4-5, described the promulgation of an order in this manner: 


“Promulgation of an order or amendment to an order under the act is rule-making in 
nature. The Government is not aligned against the handlers or any group in an ad- 
versary contest. While the act requires a hearing, the hearing is not an adjudicative 
hearing. It is described in United States v. Wrightwood Dairy Co., 127 F.2d 907, 
910(C.C.A. 7th, 1942), as follows: 


‘ * * * The object of such a hearing is not only to afford the individuals the op- 
portunity of airing their objections to the proposed scheme of things, but is also to 
give the administrators the chance of obtaining information which might have been 
overlooked or otherwise not available to them. 


..cont. 

ern, supplemental supply areas into the marketing area. But petitioner has no standing to 
become the vicarious champion of persons outside of the marketing area who may want to 
ship milk into the marketing area. Moreover, even if petitioner had standing to raise the 
issue, the Order does not prevent such outside milk from coming into the marketing area; 
in fact, the record shows that substantial quantities of such outside milk are brought into 
the marketing area. 


§ Neither the Act nor the Administrative Procedure Act (5 U.S.C. 553-557) requires the 
Secretary, who is the final deciding authority, to present evidence in a rulemaking hearing 
(e.g., cf. Tr. pp. 799, 805). See In re Michaels Dairies, Inc., 33 A.D. 1663, 1720-1722 (1974), 
aff'd sub nom. Michaels Dairies, Inc. v. Butz, 34 A.D. 1319 (D.C.D.C., 1975), appeal pend- 
ing. 
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‘The realities of the situation are clear. In the case of many proposed agreements, 
hundreds of people may be present at a hearing and every individual would be 
equally desirous of insuring the maximum protection to his own interests. If the 
equivalent of court proceedings were granted to each person, or even to groups, the 
hearing would be unwieldy and not susceptible to a satisfactory conclusion. Ob- 
viously, a more workable balance must be struck between administrative efficiency 
and the protection of individual rights.’ 


“The act also prescribes that, when an order or amendment is issued, the Secre- 
tary find, upon the basis of the evidence adduced at the hearing, that the order or 
amendment will tend to effectuate the declared policy of the act with respect to the 
commodity. This leaves room for the exercise of a considerable amount of adminis- 
trative discretion and is not the type of finding present in adjudicative or quasi-judi- 
cial functioning. 


“It cannot be assumed then, as petitioners, do, that the court decisions dealing with 
adversary adjudication where the Government is a party to the proceeding govern 
the procedure to be employed in rule-making under the act.” 


In addition, it should be noted, that the full scope of opinions, views, and 
data on location adjustments was presented by the various witnesses at 
the hearing. Petitioner was present, or had the opportunity to be pres- 
ent, for extensive cross-examination with respect to each of these. In 
fact, inasmuch as the hearing was segmented, with a delay between the 
two sessions, and testimony as well as proposals consistent with the Sec 
retary’s decision on both issues arose during or prior to the first session, 
petitioner had more then ample opportunity to develop its arguments, 
proofs, and cross-examination for the subsequent portion of the hearing, 
during which further exploration of the issues was conducted. 


Both factual and policy considerations with respect to each of the com- 
plained of provisions were considered at the hearing. There is no merit 
to petitioner’s argument that the same procedural standards must be ap- 
plied in a quasi-legislative type rule-making proceeding that apply in ad- 
judicatory proceedings. 


The distinction between rule-making and adjudicatory proceedings 
has been repeatedly stated by the Courts. In American Airlines, Inc. v. 
Civil Aeronautics Board, 359 F.2d 624, 629 (CA D.C., 1966), the Court 
stated: 


“[R]jule making is a vital part of the administrative process, particularly adapted to 
and needful for sound evolution of policy in guiding the future development of in- 
dustries subject to intensive administrative regulation in the public inter- 
a ee oe. 

.... Such rule making is not to be shackled, in the absence of clear and specific Con- 
gressional requirement, by importation of formalities developed for the adjudica- 
tory process and basically unsuited for policy rule-making.” 
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The administrative record does not support petitioner’s further allega- 
tion that the Secretary failed to rule on findings proposed by it. The fact 
that the Secretary reached a different conclusion than petitioner de- 
sired, for a variety of reasons, or that the form of the Secretary’s deci- 
sion does not isolate and deal with every factual issue raised by every 
participant on an individual basis, cannot give rise to Administrative 
Procedure Act infirmities. Cf. N.L.R.B. v. Wichita Television Corp., 277 
F.2d 579, 585 (CA 10, 1960). 

Abbotts Dairies v. Butz, 389 F. Supp. 1 (E.D. Pa. 1975), cited by peti- 
tioner at pages 55-57 of its brief, is inapplicable here. 


The only extent to which Abbotts Dairies may arguably apply, i.e., re- 
quiring affirmative presentation of evidence by the government at a 
rule-making hearing on any issue, would be in a circumstance where the 
absence of record evidence would preclude the decision result. The rec- 
ord before the Secretary in this case does not lack evidence. 


A recent decision (June 29, 1976) by the District Court for the District 
of Columbia in Marketing Assistance Program, Inc. v. Butz, CA No. 76- 
419, (on appeal, CA D.C.) clearly expresses the Secretary’s role in rule 
making proceedings. 


“The Act provides in subsection 60804) that the Secretary may issue a commodity 
marketing order only when that order is based upon substantial evidence adduced 
on the record of a duly noticed hearing. Should the Secretary include any element in 
the final marketing order that was not a part of the hearing procedure, then at least 
that portion of the order would be ineffective for failure to provide a measure for ob- 
jective analysis of the Secretary's decision. Contrary to the arguments of the plain- 
tiffs, an order is not invalid for failure to include certain features or alternatives. 
Rather, only if alternatives not subjected to the scrutiny of a hearing are included in 
a final order would the order be subject to attack under 6084). 


* * * 


... The method chosen by Congress was to require the Secretary to base his decision 
only upon evidence introduced at a hearing and to exercise his discretion in a man- 
ner that will effectuate the policies of the Act. Thus, there are two limitations on the 
Secretary's discretion: (1) he must exercise it only in accordance with the declared 
policy set forth in the Act itself; and (2) his decision cannot exceed the scope of the 
evidence that is adduced at the requisite hearing, thereby providing an objective 
measure for further review. (Slip Opinion, pages 4 and 5) 


In order to successfully challenge the decision of the Secretary, peti- 
tioner cannot merely show that, on the balance, its position is supported 
by evidence in the record, or vaguely allege that the Secretary’s decision 
is unsupported in the record. Petitioner has the substantial burden to 
overcome a strong presumption of the existence of facts which support 
the administrative determination. Lewes Dairy, Inc., supra. pages 315- 
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316. The Act gives the Secretary broad discretionary powers to effec- 
tuate its purposes. The existence of regulatory alternatives, even those 
which might be more persuasively reasonable, is not cognizable on re- 
view, Lewes, supra., pages 317, 319. 


This proceeding does not afford petitioner a forum to review questions 
of policy, desirability, or effectiveness of Order provisions, Jn re Sunny 
Hill Farms Dairy Co., 26 A.D. 201, 217. It is not sufficient for petitioner 
to show that the record may contain evidence supporting its positions. 
On the contrary, petitioner must establish clearly that the record cannot 
sustain the conclusion reached by the Secretary. 


Within this narrow framework, it cannot be concluded that the Secre- 
tary’s decision with regard to location adjustments is clearly illegal. 


I 
MARKETING PERIOD 


Petitioner challenges the one month current marketing period con- 
tained in Section 1126.19 of the Order. 


Section 1126.19 reads: 


§ Current marketing period. 


For the purpose of terminating this order under § 608c(16\B) of the Act, the term 
“current marketing period” shall mean the first month following the date on which 
the Secretary publicly announces his finding that the termination of the order is 
favored by such majority of producers under the order as is prescribed by the Act. 


It was petitioner’s position at the rulemaking hearing, and it contends 
here that such period should be one year plus 90 days. 


In the recent Marketing Assistance opinion cited earlier, the District 
Court found no abuse of discretion in the Secretary’s failure to include a 
marketing period in another milk order. At pages 13 and 14 of the slip 
opinion the Court stated: 


“As for MAP’s objection to the failure by the Secretary to include a marketing per? 
od in the final order, the court can find no abuse of discretion. The language of sec 
tion 60816) does not make mandatory the inclusion of a marketing period for all 
commodity orders, and the Secretary should not be compelled to include a term or 
condition in any order when exercising his judgment under section 6084). This 
court is not in a position to overrule the Secretary's determination that inclusion of 
a marketing period, whose appropriate length is subject to substantial dispute, will 
not tend to effectuate the declared policy of the Act. 


Petitioner's argument for a lengthy period prior to termination of an 
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Order 816)B) of the Act, relies heavily on defined marketing periods 
relating to fruit and vegetable orders. A comparison of fruits and vege 
tables to milk is not, however, appropriate. The Act specifically distin- 
guishes between order provisions which may be applicable to milk and 
its products (7 U.S.C. 608d5)) and provisions which may relate only to 
other commodities (7 U.S.C. 608d6)). Thus, fruit and vegetable orders 
may provide for. Limitations in the total quantity of the commodity 
which may be marketed, limitations on quantity of any commodity pur. 
chased by handlers, or sold by handlers, inspection specifications, con- 
tainer specifications, etc., none of which apply to milk. The provisions 
applicable to other commodities, subsections(A), (B) and(C) of 86), also 
speak in terms of the commodity produced, purchased, marketed, and 
handled “during any specified period or periods’. A review of these stat- 
utory provisions, and a comparison of the various fruit and vegetable or 
ders (7 CFR Part 900 series) with the various milk orders (7 CFR Part 
1000 series), show a clearly distinguishable regulatory objective and ap- 
plication. 


Unlike milk, which is a unique commodity characterized by continuous 
production and marketing, the production of fruits and vegetables is 
marked by well-defined seasonal cycles consisting of planting, cultiva- 
tion and harvest, followed by a period in which marketing may take 
place. The fruit and vegetable orders, and section 608c(6) of the Act on 
which they are largely based, reflect their objective which is to restrict 
the sale of crop surpluses during those months in which the commodity 
can be marketed in order to establish an equilibrium supply with de- 
mand. 


Unlike seasonal crops, milk is marketed upon a daily and continuous 
basis. As has been reflected in a multitude of judicial and administrative 
decisions, a major objective of marketing orders relating to the handling 
of milk is to insure the production of quantities sufficient to meet daily 
demand by encouraging farmers to produce the same volume of milk 
during each month of the year and to avoid fluctuations in the volume 
produced. This is accomplished by a variety of regulatory means includ- 
ing pricing mechanisms designed to encourage the level production of 
milk rather than by restricting the marketing of commodities during the 
harvest period as in the case of seasonal fruits and vegetables. 


The regulatory segregation afforded milk and its products in the Act 
reflects the appropriateness of a one month marketing period for milk 
and its products. 


The fact that Congress made specific reference to calendar months in 
the provisions of the Act(Section 845)d)) relating specifically and solely 
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to milk indicates a recognition that a current marketing period as to 
milk is a monthly marketing period. This distinction between monthly 
marketing periods for milk and the different marketing period or season 
for other commodities subject to the Act is further supported by the fact 
that the function of any milk marketing order is to set or establish the 
prices handlers must pay producers for their milk, which is consistently 
applied on a one month basis throughout Federal milk marketing order 
areas. 


As noted by the Secretary (decision, page 20036) the Federal milk or- 
ders, since their inception, have uniformly applied a one month period in 
which milk is accounted and paid for. 


While Federal milk marketing orders throughout the country uniform- 
ly apply one month periods with respect to reporting, payment, and ac- 
counting for milk, it is not necessary to go beyond the present Texas 
Milk Marketing Order, and its predecessor Orders, which are a part of 
the record, to show the consistency of a one month marketing period 
with industry practices. The present Texas Order reflects monthly 
considerations in the following provisions: 


Section 1126.10: Producer-handler status is determined on a monthly basis. 
Section 1126.13(e): Diversion eligibility of milk is determined on a monthly basis. 


Sections 1126.30 through 1126.32: The various reports required of handlers are 
prepared and submitted to the market administrator on a monthly basis. 


Sections 1126.43 and 1126.44: Milk classification is computed by the market ad- 
ministrator on a monthly basis. 


Sections 1126.60 through 1126.62: Uniform price computations and announce- 
ments are made on a monthly basis. 


Sections 1126.70 through 1126.76: Payments for milk are required to be made ona 
monthly basis. 


Sections 1126.85 through 1126.86: Administrative assessment and marketing 
service deduction payments are required to be made on a monthly basis. 


As noted by the Secretary (Decision, page 20036), two marketing peri- 
od proposals were considered at the hearing. One suggested a marketing 
period of one month(Tr. pp. 285-286); the other, urged by petitioner to 
be the only proposal with record support (Tr. pp. 794-852, 1243-1259), 
proposed a marketing period of one year, with ninety days advance no- 
tice in the event of termination. While it is clear that a greater volume of 
testimony is contained in the record with respect to petitioner's position, 
such testimony does not necessarily render petitioner's position of any 
greater weight in the administrative process than the other proposal. 
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Contrary to considerations of the inter-relationships of various market- 
ing order provisions, and the broad overview the Court in Mills, supra., 
recognized the Secretary must take in formulating appropriate market 
ing orders, petitioner would have the Secretary isolate considerations 
with respect to an appropriate marketing period both from the long his 
tory of the operation of milk marketing orders, and from other provi- 
sions currently in effect in the Texas Milk Marketing Order. The deci- 
sion by the Secretary, on the other hand reflects a well reasoned deter- 
mination based on the entire record. 


Among other things the Secretary concluded: 


The Act makes it optional as to the inclusion in an order of a date by which the ter- 
mination of an order under § 608c(16\B) must be announced. If no date is specified, 
the termination must be made effective at the end of the marketing period in which 
the Secretary finds that termination is favored by a majority of the producers. The 
absence of such a date could result in notice of termination to the industry of as 
much as a month or as little as a day. (40 FR 20036) 


* * * 


The provisions adopted herein for implementing § 608c(16XB) would result in the 
industry having from one to two months’ advance notice of any order termination. 
The exact amount of time would be dependent upon the time of the month when the 
Secretary publicly announces his finding that termination is favored by a majority 
of the producers in the market. A longer notification period, as urged by certain par- 
ties, would not permit a reasonably timely action by the Secretary on the request of 
a majority of the producers once they decide that they no longer want an order for 
their market. (40 FR 20036-37). 


An important consideration of the Secretary in either the promulga- 
tion, or the termination of any milk marketing order, aside from attain- 
ing the statutory objectives, is the desire of producers in the marketing 
area (7 U.S.C. 608c(8), (9),(16)(B), and (19)). Application of the proposal 
suggested by petitioner could result in the unwarranted and continued 
imposition of a regulatory program upon handlers for up to 15 months 
after a majority of producers, for whose protection and benefit the Order 
is promulgated, had expressed their wishes that the order be discon- 
tinued. Such a result would hobble the administrative program (Tr. pp. 
839-841) and would be of questionable statutory validity. Of the two 
proposals before him, the Secretary chose the one most consistent with 
the statutory objectives. 
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: COURT DECISION 


BORDEN, INC. v. EARL L. BUTZ, Secretary of Agriculture. Decided Febru- 
ary 11, 1976. 


UNITED STATES DISTRICT COURT 


NORTHERN DISTRICT OF ILLINOIS 


No. 74 C 2533 


MEMORANDUM OPINION 


PARSONS, Judge 


This is an action under the Agricultural Marketing Act of 1937, as 
amended, 7 U.S.C. § 601 et seq. (hereafter the Act), for review of a rul- 
ing entered on behalf of the Secretary of the United States Department 
of Agriculture (hereafter the Secretary). In that ruling which was dated 
August 15, 1974, a Judicial Officer, acting on the Secretary’s behalf, up- 
held the validity of three earlier orders issued by the Secretary’s Assist- 
ant. Presently pending are cross motions for summary judgment. 


Relief is only appropriate if the ruling “is not in accordance with law.” 
7 U.S.C. § 608c(15\B). Plaintiff argues that the ruling is contrary to 
law since it fails to recognize various procedural and substantive erors in 
the earlier orders. 


A 


The first relevant action by the Assistant Secretary was an October 1, 
1970 order which suspended for one month a section of the Quad Cities- 
Dubuque Marketing Order, 7 C.F.R. § 1063.52(a)(2). 35 F.R. 15632. 
Said action was purportedly taken pursuant to a particular provision of 
the Act, 7 U.S.C. § 608c(16)(A), and after presumedly voluntary compli- 
ance with the informal rulemaking requirements of the Administrative 
Procedure Act (hereafter the APA), 5 U.S.C. § 553 (since the Secretary 
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argues no hearing whatsoever was necessary). 


Plaintiff herein argues that this action should have been governed by a 
different provision, 7 U.S.C. § 608c(18), and by the formal rulemaking 
requirements of the APA, 5 U.S.C. §§ 556-557. The aforementioned 
Marketing Order is one of many federal milk marketing orders issued by 
the Secretary under the Act, 7 U.S.C. §§ 608c(2)(A), (5) and (18). Gen- 
erally, see 7 C.F.R. § 1000 et seq. Plaintiff further argues that this 
October 1st action was based upon an erroneous promise, i.e., that the 
suspended section obstructed and/or did not tend to effectuate the de- 
clared policy of the Act in that it would result in the reduction of prices 
for fluid milk distributed in the Des Moines, Iowa Marketing area under 
7C.F.R.§ 1079.1 et seq. 


Assuming actions under § 8c(16)(A) of the Act need not be preceded 
by any hearing, remand under § 8c(15)(B) would still be appropriate 
here if this challenged premise was arbitrary or capricious. In re Bush 
Dairy, Inc., et al., 31 A.D. 1479, 1543 (1972). Such a remand would cer- 
tainly not be unsympathetic to the Assistant Secretary's apparent feel- 
ing that compelling circumstances required him to “act without com- 
plete information before an investigation is completed,” but would only 
recognize that he acted improperly under the circumstances before him. 
Id. at 1536, citing Moss v. C.A.B., 430 F.2d 891, 901 (D.C. Cir. 1970). 


In a notice preceding the October 1st action, it was stated that Mid- 
America Dairymen, Inc., was requesting suspension of 7 C.F.R. 
§ 1063.52(a\(2) “to avoid the possibility of ... reducing the prices at a 
pool plant located in the Des Moines, Iowa, Federal order marketing 
area” and that it had argued inaction “would result in inequity in pricing 
between competing handlers located in the Des Moines area if one such 
handler’s plant located there is regulated under the Quad Cities- 
Dubuque order.” 35 F.R. 14106. In response to this noticed argument in 
support of the suspension request, the plaintiff herein informed the 
Assistant Secretary by at least September 19th that it had agreed to pay 
to the Mississippi Valley Milk Producers Association, Inc. (hereafter 
MVMPA) “the Des Moines Order 79 Class I price on Class I volume dis- 
tributed by Borden in the Des Moines order marketing area.” Notwith- 
standing this response, the Assistant Secretary found suspension “neces- 
sary to reflect current marketing conditions and to maintain orderly 
marketing conditions in the marketing area in that prices to producers 
for fluid milk distributed in the marketing area would otherwise be re- 
duced substantially below the level necessary to assure an adequate sup- 
ply of milk for the market.” 36 F.R. 15632. He also stated that the price 
disparity arising out of 7 C.F.R. § 1063.52(a)(2) “. . . as between a Quad 
Cities order plant and a Des Moines order plant located in the Des 
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Moines marketing area... also would threaten orderly marketing in 
several neighboring markets, such as Kansas City, where milk is dis- 
tributed from the Borden, Inc., plant at Des Moines.” 35 F.R. 15632. 


And he stated: 


“...1t is not reasonable to expect producers to continue to deliver milk to the Bor- 
don, Inc. plant while higher prices are available to them at most other regulated 
plants in the region, including those located in the Quad Cities-Dubuque marketing 
area.” 35 F.R. 15632. 


After careful consideration, I am of the opinion that the Assistant 
Secretary's action under the circumstances before him was not based 
upon any erroneous premise and thus was neither arbitrary nor capri- 
cious. Plaintiff's agreement to pay the MVMPA an additional fifteen 
cents on milk distributed in the Des Moines marketing area was only 
voluntary and thus unenforceable by the Secretary; did not cover any 
relevant Class I price difference(s) between Quad Cities-Dubuque and all 
other federal order marketing areas (for example, Kansas City); and pre- 
sumedly did not cover the nineteen cent location adjustment applicable 
to plaintiff's Des Moines plant as of September, 1970. It was not rea- 
sonable under the circumstances for the Assistant Secretary to be con- 
cerned with the prospects of continued milk deliveries to the plaintiff 
and the effects on milk deliveries to the Des Moines based handlers sub- 
ject to the Des Moines marketing area order, as well as with the pros- 
pects of marketing disruptions in neighboring market areas. 7 U.S.C. 


§ 602(4). 


In view of the foregoing opinion, consideration must now be given to 
whether or not any requisite hearing preceded the October 1st action. 
After careful consideration, I am of the further opinion that any hearing 
which might have been necessary was, in fact, held. As noted earlier, 
there was compliance with the APA’s informal rulemaking require- 
ments. Assuming 7 U.S.C. § 608c(18) to be applicable, the rules first 
proposed in 35 F.R. 14106 were not required “to be made on the record 
after opportunity for an agency hearing.” 5 U.S.C. § 553(c). It may be 
that pursuant to § 608c(15), any changes in milk prices (though neither 
suspension nor termination are mentioned) prompted by an unrea- 
sonableness “in view of the price of feeds, the available supplies of feeds, 
and other economic conditions which affect market supply and demand 
for milk and its products in the marketing area to which the con- 
templated agreement, order or amendment relates” must be preceded by 
compliance with the APA’s formal rulemaking requirements. However, 
the October 1st action herein was not prompted by any consideration of 
feeds or of economic conditions affecting the supply and/or demand for 
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milk in the Quad Cities-Dubuque marketing area. Furthermore, the 
October 1st action was not prompted by any discriminatory motive 
against the plaintiff. And, at best it involved “adjustments” to parity 
prices and agency formulations of basically legislative-type judgments, 
and did not involve agency adjudications relating to disputed facts. U.S. 
v. Florida East Coast R. Co., 410 U.S. 224, 245-246 (1973). 


The recent decision in Carnation Co. v Butz, 372 F. Supp. 883 (D.D.C. 
1974) is not to the contrary. In that case, the Secretary’s action in sus- 
pending—and, as the Court found, in amending—the eleven relevant 
marketing orders was prompted by a contra-seasonal production pattern 
which would clearly effect future milk supplies in the eleven relevant 
marketing areas. Jd. at 889. Furthermore, it should be noted that in that 
case, no determination was made as to which type of hearing was neces- 
sary and the cited illegality was the lack of a three day notice; the “basic 
content of each Class I order” was altered, Jd. at 886; there was a strong 
indication that “urgent action” was unnecessary, Jd., at 889; and the 
“amendatory effect of the action” was quite apparent, Jd., at 886 n. 6, in 
that the action appeared to fit within the recognized definitions of 
“modification, alteration or reformation” or of “correction.” Here, three 
days notice was given; the basic content of the Quad Cities-Dubuque or- 
der was not altered; there was an indication that urgent action was 
necessary; and the action taken appears to fit within the recognized defi- 
nitions of termination or suspension. 


Il. 


The second relevant action by the Assistant Secretary was an October 
29, 1970 order which became effective November 1, 1970, which per- 
manently eliminated the nineteen cent minus location differential sus- 
pended by the aforementioned October 1st action, and which effectively 
imposed through April, 1971 a plus fifteen cent location differential for 
plants regulated by the Quad Cities-Dubuque order but located within 
the Des Moines, Iowa marketing area. 35 F.R. 16848-16849. 


Plaintiff herein argues that this action was contrary to law in that it 
was an impermissible departure from the uniformity of price require- 
ment of 7 U.S.C. § 608c(5)(A); that it constituted an economic trade bar- 
rier in violation of 7 U.S.C. § 608c(5)(G); that it was unsupported by 
substantial evidence; and that it represented an abuse of administrative 
discretion since it was adopted in lieu of other, less drastic solutions. It 
further argues that certain procedural irregularities surrounding the 
hearing of October 8, 1970 served to deny it due process of law. After 
careful consideration, I find myself unpersuaded by these various argu- 
ments. 
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The case of Sunny Hill Farms Dairy Co. v. Hardin, 446 F.2d 1124, (8th 
Cir. 1971), cert. den. 405 U.S. 917 (1972) is strong precedent on both the 
uniformity of price issue, at 1128, and the economic trade barrier issue, 
at 1131. Contrary to plaintiffs assertions, although a location adjust- 
ment is not based upon the traditional concept of “compensation for 
rendering an economic service,” it may still be justified and proper. 
Zuber v. Allen, 396 U.S. 168, 188 and 191 (1969). And the case of U.S. v. 
Sunny Hill Dairy Co., 258 F. Supp. 94 (E.D. Mo. 1966) is not contrary to 
the aforementioned precedents since it did not involve concern for either 
the assurance of adequate milk supplies or the alignment of prices be- 
tween various federal milk marketing orders. On the other substantive 
issues, I need only state that I find neither insubstantial evidence nor the 
Assistant Secretary’s choice of remedies to be unlawful (though, per- 
haps, it was not the only lawful choice). And on the procedural issues I 
need only state that I find no irregularity(ies) necessitating a remand. 


Il. 


The third relevant action by the Assistant Secretary was an April 28, 
1971 order which became effective on April 30, 1971 and which ter- 
minated the April 30, 1971 fifteen cent location differential expiration 
date established under the October 29th order. 36 F.R. 8124. Plaintiff 
again asserts that the action was fraught with both substantive and 
procedural errors, and it sets forth many of the same arguments made 
with respect to the October 29th order. After careful consideration, I 
again find myself unpersuaded. 


IV. 


Accordingly, the plaintiff's motion for summary judgment should be 
denied and the defendant’s motion for summary judgment should be al- 
lowed. 


COURT DECISION 


MARKETING ASSISTANCE PROGRAM, et aL. v. EARL L. BUTZ, Secretary of 
Agriculture, and GULF DAIRY ASSOCIATION, INC. et al. Decided 
March 30, 1976. 


UNITED STATES DISTRICT COURT 


DISTRICT OF COLUMBIA 
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C. A. No. 76-419 


ORDER 


MEMORANDUM OF FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 
FLANNERY, J udge 


ORDER 


This matter came before the court on plaintiffs motion for a pre 
liminary injunction, and defendant's and intervenors opposition there 
to. It appearing that plaintiffs have failed to make the required showing 
of irreparable injury if the injunction is not issued, and in accordance 
with the accompanying Findings of Fact and Conclusions of Law, it is, 
by this court, this 30th day of March, 1976 

ORDERED that the plaintiffs motion for a preliminary injunction be, 
and the same hereby is, denied; and it is further 


ORDERED that a status hearing is scheduled for this action on April 
9, 1976 at 9:30 a.m. in Courtroom No. 5 of the United States Court 
house. 


MEMORANDUM OF FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


FINDINGS OF FACT 


1. Plaintiff Marketing Assistance Program, Inc. (“MAP”) is a coopera- 
tive with a membership of approximately 60 dairy farmers. MAP is en- 
gaged in the marketing of its members milk primarily in Mississippi. 


2. Plaintiff Bogalusa Dairy Farmers Local 470 (“Local 470”) is located 
in Washington Parish, Louisiana, and is comprised of 22 dairy farmers. 
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3. Plaintiff Brookshire Dairy Products Co. (“Brookshire”) is incor 
porated under the laws of Mississippi, and is a handler or processor of 
milk which will be regulated under the proposed Milk Order No. 94. 


4, Plaintiff J.W. McWhorter is a dairy farmer located in Lee County, 
Mississippi. 

5. Defendant Earl L. Butz is the Secretary of the Department of Ag- 
riculture and is charged with the statutory responsibility for regulating 


the handling of certain agricultural commodities including milk. 7 
U.S.C. § 608 (¢ (1970). 


6. Gulf Dairy Association, Inc., Baton Rouge Area Pure Milk Pro 
ducers Association, and Northern Louisiana Milk Producers Association 
represent approximately 640 Louisiana milk producers, and have inter- 
vened as defendants in support of the milk Orders and in opposition to 
the preliminary injunction. 


7. On February 26, 1976, the Secretary published Marketing Order 
No. 94 (41 Fed. Reg. 8367), which was issued after notice of hearing on 
March 10 and 14, 1975 (40 Fed. Reg. 11873; 40 Fed. Reg. 12660), a hear- 
ing held on April 22-25, 1975, a recommended hearing decision of Oc 
tober 22, 1975 (40 Fed. Reg. 50051), and a notice of proposed rule 
making of January 30, 1976 (41 Fed. Reg. 4542). Milk Order No. 94 is 
scheduled to become effective April 1, 1976. 


8. Milk Marketing Order No. 94 amends the existing New Orleans 
Milk Marketing Order and includes within the scope of that order three 
additional Louisiana parishes (counties) and 64 Mississippi counties not 
presently covered by federal milk order. 


9. On February 26, 1976, the Secretary published Milk Marketing 
Order No. 96 (41 Fed. Red. 4379) which was issued after notice of hear- 
ing on March 10, 1975 (40 Fed. Reg. 11879), a hearing held on April 8- 
10, 1975, a recommended hearing decision of October 22, 1975 (40 Fed. 
Reg. 50076), and a notice of proposed rule making of January 30, 1976 
(41 Fed. Reg. 4572). Milk Order No. 96 is scheduled to become effective 
on April 1, 1976. 


10. Milk Marketing Order No. 96 amends the existing Northern 
Louisiana Milk Marketing Order to include parishes not presently 
covered by federal milk order. 


11. Plaintiffs MAP, Brookshire, and McWhorter challenge Milk 
Order No. 94 on the grounds that the Secretary failed to notice for hear- 
ing certain alternative proposals which MAP sought to present, specifi- 
cally, a provision prohibiting unfair methods and others relating to the 
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geographical scope and pricing aspects of the Order. Plantiffs further al- 
lege that Order No. 94 is invalid for failure to include a “current market- 
ing period”, and that inconsistent standards were applied in the deci- 
sions of Orders No. 94 and 96. Finally, plaintiffs contend that the Secre- 
tary failed to rule on every proposed finding of fact, that the Secretary’s 
findings were not supported by substantial evidence, and that there was 
no proper referendum of the producers. 


12. Plaintiff Local 470 challenges Milk Order No. 96 on the ground 
that the Secretary failed to include three parishes in the Northern 
Louisiana Order and that allegedly inconsistent standards were applied 
in Nos. 94 and 96. 


13. Plaintiffs have moved for a preliminary injunction to suspend the 
operation of these Orders pending determination of the merits of this 
case. 


14. In support of their motion for a preliminary injunction, plaintiffs 
claim that they will suffer irreparable injury which “may result in driv- 
ing independent producers out of the market or forcing them out of busi- 
ness.” Plaintiffs further assert that the failure to specify a “current 
marketing period” in the Orders would irreparably injure the plaintiffs 
if the Orders were terminated without notice or hearing. 


CONCLUSIONS OF LAW 


1. The court must conclude that plaintiffs are not entitled to the pre 
liminary relief they seek. While the court reserves consideration of the 
standing issue raised by the defendant, and of the substantive aspects of 
the merits of plaintiffs claim including abuse of discretion by the Secre- 
tary, the failure of the plaintiffs to make a sufficient showing of irrepar- 
able injury if the amended Orders are implemented calls for denial of 
their instant motion. See Virginia Petroleum Jobbers Ass'n v. Federal 
Power Commission, 259 F. 2d 921, 925 (D.C. Cir. 1958). There are two 
basic defects, or omissions, in plaintiffs’ allegation of irreparable injury.’ 
First of all, the producer plaintiffs do not make a sufficient showing of 


1. Apart from the inadequacies of the arguments of irreparable injury to plaintiffs MAP 
and J. W. McWhorter, both located in Mississippi, no injury has been alleged to plaintiff 
Brookshire Dairy Products Company, a handler not subject to receiving a reduced blend 
price for milk, as are producers. Also, plaintiff Bogalusa Dairy Farmers Local 470 repre 
sents producers located solely in Washington Parish, Louisiana, who will continue to re 
ceive the traditionally higher minimum price set by Louisiana state regulation, and thus 
should not be adversely affected by any variation in federal order price. 
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the price they currently are receiving for their milk in Mississippi. 
Absent this showing, there can be no finding of injury relative to the 
price they will receive after the amended Orders are put into effect. 
Secondly, based upon the criteria outlined in Exhibit 9 to the affidavit of 
W. Arlen Crotchett, Manager of MAP, offered by the plaintiffs in sup 
port of their motion, plaintiffs have not proved that it is probable that 
the dominant regional producers cooperative, Dairymen, Inc. (DJ) will 
engage in loading the pool of the New Orleans Order to the detriment of 
the plaintiffs. Each of these points will be considered separately below. 


2. To support its allegation that independent producers “may” be 
driven out of business by reduced prices they receive for their milk, 
plaintiffs must introduce to the court a basis for the conclusion that they 
will be receiving a lower price after the implementation of the amended 
Orders, and that the price will be so much lower than what they are cur- 
rently receiving as to eliminate profits necessary to maintain their 
operations. No such showing has been made. Thus, the court cannot 
evaluate the extent of the injury, if any, that the plaintiffs will suffer, 
and certainly has no basis to conclude that any injury will be so severe 
and prolonged that the alleged irreparable damage of terminating 
production will materialize. 


3. Rather than attempt to establish injury to themselves based upon a 
difference between current milk prices and blend prices that will be 
effective after implementation of the amended New Orleans Order, 
plaintiffs have emphasized the damage they will suffer relative to mem- 
bers of DI if DI succeeds in loading the pool of the New Orleans Order 
with Class II surplus milk previously allocated by DI to the Northern 
Louisiana pool, thereby increasing the percentage utilization of Class Il 
milk in the New Orleans pool and depressing the blend price paid to all 
producers contributing to the pool.? DI then could compensate its 
members associated with the New Orleans Order pool for the reduced 
blend price received from that pool by redistributing the increased blend 
price from other order pools whose Class I percentage utilization was in 
creased by the allocation of Class II surplus to the New Orleans pool. 
Plaintiffs argue that this method of “reblending”’ by the dominant co- 
operative would insulate DI members associated with the New Orleans 
Order from the detriment of a reduced blend price, while forcing non- 
member producers to absorb the reduction of Class I percentage utiliza- 





2. The Louisiana state regulation that normally has maintained the price Louisiana pro 
ducers receive for their milk above the federal order price would, of course, remain in effect 
should the court grant the plaintiffs’ motion, and, in that sense, producer plaintiffs in 
Mississippi would continue to be deprived of the protections currently offered to Louisiana 
farmers by way of state regulation. 











1512 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 35 A.D. 1507 


tion and blend price of the pool without the external protection of an 
artifically reblended pay price. 


Plaintiffs contend that it will be advantageous for DI to load the New 
Orleans pool with surplus milk from other regional pools where it does 
not share the Class I percentage utilization in blend price with non- 
member contributors to the pool, for the reasons stated by Messrs. 
Kisenstat, Masson, and Roddy (Exhibit 9 to the Crochett Affidavit, at 
197-99, hereinafter “Eisenstat’). However, there are two problems here. 
First, plaintiffs have not proven the extent of D?s dominance in the 
Northern Louisiana Order region, which is the Order most likely to pro 
vide the Class II surplus to load the New Orleans pool, and, therefore, 
have provided inadequate data for the court to determine whether it 
would be marginally beneficial for DI members to load the New Orleans 
pool in an effort to maximize net revenues through a particular combina- 
tion of pooling actions in the short run. The less exclusive is DIs 
participation in the Northern Louisiana Order, the more it will have to 
share any increased Class I percentage utilization in that pool with non- 
members, and the less likely it becomes that it will be marginally benefit 
cial for DI to load the New Orleans pool to maximize revenues. F urther- 
more, even if DI were to load the New Orleans pool not in an effort to 
maximize net revenues but to eliminate competition from non-members, 
there is no conclusive indication that the pay price received by DI 
contributors to the New Orleans pool, assuming DI attempts to load the 
pool and reblend, will be greater than the blend price received by non- 
member contributors to the New Orleans pool, thereby placing pressure 
on non-members to go out of business or join DI. The absence of proof on 
these material elements in applying the Eisenstat analysis to the facts of 
this case precludes a finding of injury to the plaintiffs that rises to the 
level required to issuance for a preliminary injunction. 


4. Defendant represented at oral argument that if the need arises for 
the Secretary to grant immediate relief to plaintiffs from the effects of 
the New Orleans Order, he can do so within three days. Moreover, an ex- 
pedited schedule for briefing and arguing the merits of the instant ac 
tion could allow for a decision on the substance of plaintiffs claim before 
the attrition of the predicted practices of DI has any effect beyond the 
short run loss of profits to producer plaintiffs, if any loss in fact occurs. 
Finally, there is no immediate threat of irreparable harm from the ab 
sence of a “current marketing period” in the New Orleans Order. If the 
Order is precipitously terminated, plaintiffs can seek a further pre 
liminary injunction at that time. The absence of this phrase does not 
threaten irreparable injury at the April 1, 1976 date of the implementa- 
tion of the Order. 
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(No. 17,382) 


In re PAUL WHITEHEAD, HPA Docket No. 45, Decided October 19, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against him for the soring of the 
horse in issue herein in violation of the Act. Respondent is assessed a civil penalty 
therefor in the amount of $500.00. 


Thomas E. Bundy, for complainant. 
Charles Terry, Morristown, TN, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.), insti- 
tuted by a Complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agriculture, 
charging that respondent has violated the Act and regulations issued 
thereunder (9 CFR 11.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 12.1 et seq.) and consents to the issuance of a speci- 
fied order, containing findings of fact and conclusions, and assessing a 
civil penalty of $500.00, based upon the allegations in the Complaint, 
the order to become effective on the day upon which service of the order 
is made upon respondent. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACTS 


1. (a) Paul Whitehead, hereinafter referred to as the respondent, is 
an individual residing at Box 280, Mt. Orab, Ohio 45154. 


(b) Respondent, at all times material herein, was the trainer and 
rider of, and had custody and control over, the horse known as “Ebony’s 
Moonshot”. 


2. Respondent, on or about August 27, 1973, at the Tennessee Walk- 
ing Horse National Celebration, Shelbyville, Tennessee, a horse show to 
which horses were moved in commerce, showed and exhibited the horse 
known as “Ebony’s Moonshot” in class No. 30 B as entry No. 275, while 
said horse was “sored”, as that term is defined in the Act and the regula- 
tions. Said horse was “sored” by the use on the horse of a cruel or in- 
humane method or device, which would reasonably be expected to result 
in physical pain to said horse when walking, trotting, or otherwise mov- 
ing, to cause extreme physical distress to said horse, or to cause inflam- 
mation. When examined by United States Department of Agriculture 
veterinarians, said horse exhibited high sensitivity to normal palpation 
in the pastern areas of both forelegs. 


3. Respondent, on or about October 11, 1974, at the Ohio Celebration 
Tennessee Walking Horse Show, Columbus, Ohio, a horse show to which 
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horses were moved in commerce, showed and exhibited the horse known 
as “Ebony’s Moonshot” in class No. 3 as entry No. 762, while said horse 
was “sored”, as that term is defined in the Act and the regulations. Said 
horse was “sored” by the use on the horse of a cruel or inhumane method 
or device, which would reasonably be expected to result in physical pain 
to said horse when walking, trotting, or otherwise moving, or to cause 
inflammation. When examined by United States Department of Agricul- 
ture veterinarians, the horse exhibited abnormal sensitivity to normal 
palpation in the pastern areas of both forelegs. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2 and 3 herein, 
respondent has violated section 4(b) of the Act (15 U.S.C. 1823(b)) and 
section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent has consented to the issuance of the following 
order, and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, Paul Whitehead, is assessed a civil penalty of $500.00 
($250.00 for each offense) which shall be payable by certified check or 
money order to the Treasurer of the United States and forwarded to 
Thomas E. Bundy, Office of the General Counsel, United States Depart- 
ment of Agriculture, Room 2422, South Building, Washington, D.C. 
20250, within thirty days from the date this order becomes effective. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of the 
order is made upon respondent. 
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(No. 17,383) 


In re RICHARD WALL. HPA Docket No. 44. Decided September 20, 1976. 


Reduction of penalty—erroneous—absence of mitigating circumstances—Sanc- 
tions—Department’s policy on—Civil penalty assessed 


Where the civil penalty of $650.00 assessed respondent by the Administrative Law Judge 
was erroneous in that respondent failed to prove mitigating circumstances to warrant 
such reduction from the Department’s policy of assessing a $1,000.00 penalty for each 
violation of the Act, the civil penalty assessed respondent is $1,000.00. 


William J. Weber, Administrative Law Judge. 
Thomas J. Bundy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this administrative proceeding for the recovery of civil penalties un- 
der the Horse Protection Act of 1970 (15 U.S.C. 1821 et seg.), Admin- 
istrative Law Judge William J. Weber filed an initial decision on July 7, 
1976, in which he found that the respondent entered for the purpose of 
exhibiting a sored horse in violation of the Act. Judge Weber concluded: 


The actions of respondent in entering for the purpose of showing and exhibiting a 
sored horse constitute serious violations of the Act and regulations and warrant the 
imposition against him of a civil penalty of $650.00 as provided for in section 6(a) of 
the Act (15 U.S.C. 1825(a)). In the absence of aggravating circumstances the re- 
quested statutory maximum civil penalty of $1000 is reduced to $650.00. 


The complainant appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated (37 F.R. 28475; 38 
F.R. 10795).! 


FINDINGS OF FACT 
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1. (a) Respondent Richard A. Wall is an individual residing at Route 
1, Versailles, Kentucky 40383. ~ 


(b) Respondent, at all times material herein, was the trainer of and 
had custody and control over the horse known as “Go Boy’s Midnight 
Rambler.” 


2. Respondent, on or about August 23, 1973, at the 35th Annual 
Tennessee Walking Horse National Celebration Horse Show, Shelby- 
ville, Tennessee, a horse show to which horses were moved in commerce, 
entered for the purpose of showing or exhibiting the horse known as “Go 
Boy’s Midnight Rambler,” which horse was “sored,” as the term is de- 
fined in the Act and the regulations. Said horse was “sored” by the use 
on the horse of a cruel or inhumane method or device, which would rea- 
sonably be expected to result in physical pain to said horse when walk- 
ing, trotting, or otherwise moving, to cause extreme physical distress to 
said horse, or to cause inflammation. When examined by United States 
Department of Agriculture veterinarians, the horse was found to have 
inflammation and to be sensitive in the pastern areas of the forelegs. 


CONCLUSIONS 


Judge Weber erred in reducing complainant’s requested $1,000 civil 
penalty to $650. Soring horses is not only cruel to the animals and unfair 
to competitors, but “may seriously harm the breed itself,” through the 
use of poor horses (which performed well because of soring) as studs. H. 
Rep. No. 91-1597, 91st Cong., 2d Sess., pp. 2-3. Judge Weber expressly 
recognized that the respondent engaged in a “serious” violation of the 
Act. 


It is the Department’s policy to impose severe sanctions upon respond- 
ents who engage in serious or repeated violations of the regulatory laws 
administered by the Department, in order to serve as an effective deter- 
rent to the respondents and to other potential violators.’ 


2. See, e.g., In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub no. 
Maine Potato Growers v. Butz, ___ F.2d ____(C..A. 1); No. 75-1445, decided July 30, 
1976); In re J. Acevedo & Sons, 34 Agr Dec 120, 145-160 (1975), affirmed sub nom. J. Ace- 
vedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Southwest Produce , 34 Agr Dec 
160, 171 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); 
In re Marvin Tragash Co., 33 Agr Dec 1884, 1913 (1974), affirmed sub nom. Marbin Tra- 
gash Co. v. United States Dept. of Agr., 524 F.2d 1255 (C.A. 5); In re James J. Miller, 33 
Agr Dec 53, 64-80 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5); 
In re Trenton Livestock, 33 Agr Dec 499, 539-550 (1974) affirmed sub nom. Trenton Live- 
stock, Inc. v. Butz, 510 F. 2d 966 (C.A. 4). 
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If a civil penalty is to serve as an effective deterrent to future viola- 
tions, it is “necessary that consideration as to the risk involved in break- 
ing the law should outweight consideration of the advantages to break- 
ing the law.”* Inasmuch as soring a horse greatly increases its chances of 
winning (see 15 U.S.C. 1822), and great monetary reward can result 
from the increased value of a winning horse for sale or breeding pur- 
poses,‘ the imposition of a $1,000 civil penalty for each violation is a 
very modest penalty to serve as an effective deterrent. Accordingly, it 
has been the policy under the Act to impose a $1,000 penalty for each 
violation in the absence of mitigating circumstances. Complainant 
need not prove aggravating circumstances to warrant a $1,000 civil 
penalty—respondent must prove mitigating circumstances to warrant 
reducing that penalty. 


Even if the Department’s policy were as thought by Judge Weber, 
complainant had no opportunity to prove aggravating circumstances. 
Respondent personally signed the receipt card acknowledging service of 
the complaint, but he filed no answer. Similarly, respondent personally 
signed the receipt card acknowledging service of complainant’s recom- 
mended decision and order, including complainant’s recommendation 
for a $1,000 civil penalty, but he filed no objection. 


ORDER 


Respondent Richard Wall is assessed a civil penalty of $1,000, which 
shall be payable by certified check or money order to the Treasurer of 
the United States and forwarded to Thomas E. Bundy, Office of the Gen- 
eral Counsel, United States Department of Agriculture, Room 1222, 
South Building, Washington, D.C. 20250, within thirty (30) days from 
the date of service hereof on the respondent. 


3. In re J. Acevedo & Sons, 34 Agr Dec 120, 155 (1975), affirmed sub nom. J. Acevedo & 
Sons v. United States, 524 F.2d 977 (C.A. 5), quoting from Andenaes, “General Prevention 
— Illusion or Reality?,” 43 The Journal of Criminal Law, Criminology and Police Science 
(1952), 176, 185. 


4. See Hearing before the Senate Subcommittee on Energy, Natural Resources, and the 
Environment of the Committee on Commerce, 91st Cong., Ist Sess., on S. 2543 (Serial 
91-27), p. 36; H. Rep. No. 91-1597, 91st Cong., 2d Sess., p. 3. 
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(No. 17,384) 


In re EDWARD WHALEY, HPA Docket No. 25, and WINK GROOVER, HPA 
Docket No. 28. Decided September 22, 1976. 


Evidence of soring—burden of proof sustained by complainant—Exceptional cir- 

cumstances—absence of—Prehearing stipulation—as to factual matters are con- 

trolling and conclusive in the absence of exceptional circumstances— 
Sanctions. 


Where respondents Edward Whaley and Wink Groover are responsible for the soring and 
the exhibition of the sored horses in issue herein, in horse shows in violation of the 
Act, respondents are assessed civil penalties for $2,000.00 each therefor. 


Dorothea A. Baker, Administrative Law Judge. 
Thomas E. Bundy, for complainant. 
Charles R. Terry, Morristown, TN, for respondent Whaley. 
Donelson M. Leake, Knoxville, TN, for respondent Groover. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding for the recovery of civil penalties 
under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.). It was 
instituted by a complaint filed February 3, 1975, alleging that Edward 
Whaley showed and exhibited a “sored” horse, “Delight’s Grand Slam,” 
on August 30, 1972, and September 23, 1972, at horse shows in Tennes- 
see and Alabama, in violation of the Act and the regulations issued 
thereunder (9 CFR 11.1 et seg.). A second complaint was filed Februrary 
14, 1975, against Wink Groover, the trainer of “Delight’s Grand Slam,” 
alleging the same violation as above, and, also, that he showed and ex- 
hibited another “sored” horse, “Big Shots King Bee,” on June 8, 1972. 
The cases were consolidated for hearing. 


After a hearing, Administrative Law Judge Dorothea A. Baker filed 
an initial Decision and Order on February 6, 1976, in which she found 
that “Big Shots King Bee” was not sored, as that term is defined in the 
Act (7 U.S.C. 1821(a)), but that “Delight’s Grand Slam” was sored on the 
two dates alleged. She assessed the maximum civil penalty of $1,000 
against respondent Groover for each violation, but dismissed the com- 
plaint as to respondent Whaley, on the grounds that he did not partici- 
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pate in the training or showing of “Delight’s Grand Slam,” and that even 
though he was the horse’s owner, the doctrine of respondeat superior did 
not make him responsible for Goover’s actions. 


The complainant and respondent Groover appealed to the Judicial Of- 
ficer, to whom final administrative authority to decide the Department’s 
cases subject to the Administrative Procedure Act has been delegated 
(37 F.R. 28475; 38 F.R. 10795).' 


FINDINGS OF FACT 


1. Respondent Charles E. Whaley, an individual residing at Gatlin- 
burg, Tennessee, was, at all times material herein, the owner of the 
horse known as “Delight’s Grand Slam.” 


Respondent, Wink Groover, an individual residing at Etowah, Tennes- 
see, was, at all times material herein, the trainer of, and exercised cus- 
tody and control over,“Delight’s Grand Slam.” 


2. Respondents Whaley and Groover, on August 30, 1972, at the Ten- 
nessee Walking Horse National Celebration Horse Show, Shelbyville, 
Tennessee, a horse show to which horses were moved in commerce, 
showed and exhibited “Delight’s Grand Slam” while said horse was 
“sored,” as that term is defined in the Act and the regulations. Said 
horse was “sored” by the use on the horse of a cruel or inhumane method 
or device, which would reasonably be expected to result in physical pain 
to said horse when walking, trotting, or otherwise moving, to cause ex- 
treme physical distress to said horse, or to cause inflammation, and 
which did cause the pastern area of both forelegs of said horse to be irri- 
tated and sore. 


3. Respondents Whaley and Groover, on September 23, 1972, at the 
Fifth Annual All Walking Horse Show, Stevenson, Alabama, a horse 
show to which horses were moved in commerce, showed and exhibited 
“Delight’s Grand Slam” while said horse was “sored,” as that term is de- 
fined in the Act and the regulations. Said horse was “sored” by the use of 
a cruel or inhumane method or device, which would reasonably be ex- 
pected to result in physical pain to said horse when walking, trotting, or 
otherwise moving, to cause extreme physical distress to said horse, or to 
cause inflammation, and which did cause the pastern area of both fore- 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). 
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legs of said horse to be irritated and sore, and very red and raw, with 
acute sensitivity to normal palpation. 


CONCLUSIONS 


I. June 8, 1972, Greater Knoxville Spring Charity Horse Show. 


Judge Baker, who saw and heard the witnesses testify, found that “Big 
Shots King Bee” was not “sored” when exhibited by respondent Wink 
Groover on June 8, 1972, at the Greater Knoxville Spring Charity Horse 
Show, Knoxville, Tennessee. In view of the weight that must be given to 
her findings of fact based on her observation of the witnesses (see the 
cases cited in In re American Commodity Brokers, Inc., 32 Agr Dec 
1765, 1772 (1973)), I have not found that the horse was sored on June 8, 
1972. 


II. August 30, 1972, Tennessee Walking Horse National Celebration 
Horse Show. 


Judge Baker found that “Delight’s Grand Slam” was exhibited at the 
Tennessee Walking Horse National Celebration Horse Show, Shelby- 
ville, Tennessee, on August 30, 1972, while the horse was “sored.” 


Two Department veterinarians, Dr. E. E. Everson and Dr. Bob C. 
Thompson, both of whom had owned up to 40 Tennessee Walking Horses 
at a time and who are outstanding experts in detecting “sored” horses, 
testified on the basis of their visual observation of “Delight’s Grand 
Slam” on August 30, 1972, that the horse either had laminitis or else it 
had been “sored” by chemical or mechanical means to affect the horse’s 
gait. Respondent Groover conceded that the horse did not have laminitis 
(Tr. 11-12). Although other witnesses testified that the horse was not 
“sored,” Judge Baker, who saw and heard the witnesses testify, believed 
the testimony of the complainant’s experts, stating (Initial Decision, p. 
24): 


The testimony of Drs. Everson and Thompson was most persuasive and forth- 
right. Both of these witnesses have outstanding qualifications by reason of educa- 
tion and experience, and their testimony has been evaluated accordingly. 


The printed record supports Judge Baker’s evaluation of the witnesses’ 
testimony. Accordingly, I find that “Delight’s Grand Slam” was ex- 
hibited on August, 30, 1972, while the horse was “sored.” 


Respondents rely on the fact that the veterinarians engaged by the 
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persons in charge of the horse show to exclude “bad image” or sored 
horses did not exclude “Delight’s Grand Slam,” but this is not persua- 
sive.” 


Respondents rely on the fact that a third Department veterinarian 
who physically examined “Delight’s Grand Slam” after its performance 
on August 30, 1972, was not called as a witness. Complainant contends 
that the witness was not available since he was on vacation, but that if 
he had been available, his testimony would have supported the testi- 
mony of the other two Department veterinarians. Under the Depart- 
ment’s settled policy, which has been applied frequently in the past,* I 
infer that the Department’s veterinarian who physically examined “De- 
light’s Grand Slam” on August 30, 1972, did not detect evidence of sor- 
ing. However, I take official notice of the fact that physical examination 
of a “sored” horse may not always reveal any evidence of such soring,* 
and, therefore, the complainant has borne its burden of proof notwith- 
standing such inference that the Department’s veterinarian who phy- 
sically inspected the horse did not detect evidence of soring. 


Ill. September 23, 1972, Fifth Annual All Walking Horse Show. 


Judge Baker found that “Delight’s Grand Slam” was sored when exhi- 
bited at the Fifth Annual All Walking Horse Show on September 23, 
1972. The evidence abundantly supports Judge Baker’s findings that the 
horse was sored when exhibited on September 23, 1972. Dr. William 
Monroe Thompson testified that he physically examined the horse after 
the show, and that he was “one of the sorest two horses that I found at 
the Stevenson show” (Tr. 161). He testified that there were “sore, ir- 


2. Prior to the enactment of the Horse Protection Act on December 9, 1970, soring of Ten- 
nessee Walking Horses was a widespread practice (Tr. 152). As a result of the Act, there 
had been improvement by 1972 (Tr. 153), but soring was still sufficiently prevalent at that 
time that if show veterinarians and judges excluded all of the sored horses, horse shows 
could not have been held (Tr. 84-88). 

3. See, e.g., In re Ludwig Casca, 34 Agr Dec 1917, 1929-1930 (1975); In re Braxton M. 
Worsley, 33 Agr Dec 1547, 1571-1572 (1974); In re Trenton Livestock, Inc., 33 Agr Dec 
499, 514 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); 
In red. A. Speight, 33 Agr Dec 280, 300-301 (1974); andIn re Sy B. Gaiber & Co., 31 Agr 
Dec 474, 499 (1972). 


4. This was recognized by Congress in the report pertaining to the Horse Protection Act 
Amendments of 1976, H. Rep. No. 94-1174, 94th Cong., 2d Sess., pp. 4, 5, which states: 
“Devious soring methods have been developed that cleverly mask visible evidence of sor- 
ing. In addition the sore area may not necessarily be visible to the naked eye. *** 
[S]ensitivity in the limbs of a horse is frequently masked by application or injection of anes- 
thetic substances.” See, also, Nelson and Osheim, Soring in Tennessee Walking Horses: De- 
tection by Thermography (USDA, APHIS, August 1975), pp. 1-2 (Document No. 2 filed 
during oral argument and officially noticed by Judicial Officer on August 18, 1976). 
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ritated places” on the entire pastern area of the horse, both front and 
back, and that there were “extremely raw and red areas” (Tr. 154). There 
was “acute sensitivity on the bulbs of the heel and in the entire posterior 
pastern area” (Tr. 154). Dr. Thompson testified that in his professional 
opinion the horse’s condition was caused by the “use of chemical soring 
agents and mechanical devices,” and that the only purpose for using 
such means would be to affect the horse’s gait (Tr. 154-155). He observed 
on “Delight’s Grand Slam” the “after effects of the blisters, after they 
had risen, ruptured and gone” (Tr. 175). 


Respondent Groover testified that the horse was not sored. In addi- 
tion, the respondents argued that complainant did not use a swab test, 
photographs or thermographs,* that the horse had one white foot with 
different pigmentation which made the foot more sensitive than a 
darker foot,® and that the veterinarians engaged by the persons in 
charge of the horse show to exclude “bad image” or sored horses did not 
exclude “Delight’s Grand Slam.” Respondents introduced hearsay evi- 
dence that two veterinarians engaged by the persons responsible for the 
horse show examined “Delight’s Grand Slam” after Dr. Thompson 
examined him, and that the two show veterinarians found him to be 
sound.*® 


The weight to be given to the conflicting evidence as to this issue 
depends, in large part, on Judge Baker’s evaluation of the credibility of 
the witnesses. Considering the entire record, the evidence strongly sup- 
ports Judge Baker’s finding that “Delight’s Grand Slam” was a sored 
horse when exhibited at the September 23, 1972, Fifth Annual All 
Walking Horse Show. 


Respondent Groover contends that he was singled out for selective 


5. As held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr Dec (decided July 26, 
1976), the professional opinion of a Department veterinarian based on his physical exam- 
ination of a horse is sufficient to support a finding that a horse was sored. 


6. Dr. Thompson testified that a white foot would not be more sensitive than a dark foot, 
and would make no difference in relation to inflammation (Tr. 166). Moreover, Dr. 
Thompson found that both of the horse’s feet were sore and sensitive (Exhibit No. 2). 


7. See footnote 2, supra. 


8. Complainant’s attorney referred to an unsigned copy of an affidavit by one of the show 
veterinarians (Tr. 219-224), in which it is stated that their examination revealed that the 
horse “had very raw and red places in the pastern area” and they “advised the person not to 
show this horse,” not knowing that the horse had already been shown (Tr. 220). Judge 
Baker properly denied complainant’s request for a further hearing to elicit the testimony of 
the two show veterinarians. Accordingly, no weight can be given to complainant’s attempt 
to impeach the hearsay evidence as to the findings of the two show veterinarians. However, 
such hearsay evidence does not overcome the convincing testimony by Dr. Thompson, 
which Judge Baker found to be credible. 
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enforcement of the Horse Protection Act, in violation of his rights under 
the equal protection clause of the 14th Amendment to the Constitution. 
However, there is no need to consider the case law with respect to this 
contention. During the initial phases of the enforcement of the Act, the 
Department was proceeding formally only against the exhibitors of the 
sorest horses (Tr. 153), and Dr. Thompson testified that “Delight’s 
Grand Slam” was “one of the sorest two horses that I found at the 
Stevenson show” on September 23, 1972 (Tr. 161). Hence there is no 
basis in the record to support respondent Groover’s contention that he 
was singled out for selective enforcement of the Act.*° 


IV. Responsibility of Respondent Whaley As Owner. 


Judge Baker held only respondent Groover responsible for the vio- 
lations on August 30 and September 23, 1972, and dismissed the com- 
plaint as to respondent Whaley, the owner of the horse, holding that he 
was not responsible, under the doctrine of respondeat superior, for the 
conduct of the horse’s trainer. However, I do not reach the issue as to 
whether respondent Whaley was responsible for the actions of respon- 
dent Groover under the principle of respondeat superior inasmuch as I 
agree with complainant’s contention that the issue was not properly 
raised below. Immediately prior to the oral hearing in this proceeding, a 
pre-hearing conference was held, at which respondent Whaley was 
represented by two attorneys. Judge Baker stated at the outset of the 
hearing (Tr. 4): 


At the pre-hearing conference it was agreed to and stipulated to that the sole issue 
involved in these proceedings is the determination of whether or not the two horses, 
Delight’s Grand Slam and Big Shots King Bee, were sored within the meaning of the 
provisions of the Horse Protection Act of 1970, being Public Law 91-540 found in 
15 USC, commencing at Section 1821, at the time and places set forth in the Com- 
plaints filed herein on February 3, 1975 and February 14, 1975. 


After the hearing was concluded, over complainant’s objection (Reply 
Brief, p. 16), Judge Baker permitted respondent Whaley to raise the 
issue as to whether he was responsible for showing and exhibiting 
“Delight’s Grand Slam,” “in the interests of justice” to respondent 
Whaley (Initial Decision, p. 10, fn. 2). However, there is no justification 
for abrogating the stipulation entered into by his two attorneys at the 


9. Similarly, Dr. Eskew testified that “Big Shots King Bee” was the “sorest appearing 
horse” that he saw on June 8, 1972, and the “sorest horse on a visual basis I had seen up 
until that time” (Tr. 22). 


10. In addition, the Department’s files contain 57 Horse Protection Act cases, so pro- 
ceedings similar to the present proceeding were instituted against at least 56 others, in 
addition to respondent Groover. 
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pre-hearing conference. It would be highly unfair to complainant to con- 
sider this issue after the hearing was completed. Presumably in reliance 
on the prehearing stipulation, complainant’s attorney asked no ques- 
tions as to respondent Whaley’s right to exercise control over “Delight’s 
Grand Slam” while it was being trained and exhibited by respondent 
Groover. To be sure, the record contains testimony that respondent 
Whaley did not in fact exercise any control over the training and exhibit- 
ing of “Delight’s Grand Slam,” but the exercise of actual control is not 
decisive in determining whether an agent is a “servant,” for whose acts 
the “master”"’ is responsible under the principle of respondeat stiper- 
ior.J§ The relevant consideration is whether respondent Whaley had the 
right to exercise control over the training and exhibiting of “Delight’s 
Grand Slam.” More specifically, the relevant consideration is whether 
respondent Whaley had the right to prevent respondent Groover from 
soring the horse or from exhibiting the horse while sored. It would be 
grossly unfair to complainant to permit respondent Whaley to raise that 
issue after the hearing. If the issue could be raised, it might require a 
further hearing (see infra). It would be unjust and wasteful to hold a fur- 
ther hearing, which would cost the Department thousands of dollars, so 
that respondent Whaley could be permitted to raise an issue which his 
attorneys stipulated away, and which has resulted in an order for 
respondent Whaley to pay only $2,000 as a civil penalty. It is settled 
that a pre-hearing stipulation as to the factual matters at issue between 
the parties must be regarded as controlling and conclusive, in the ab- 
sence of exceptional circumstances (e.g., such as would relieve a party 
from a contract),’* which are not present here. According, respondent 
11. “A master is a principal who employs an agent to perform service in his affairs and 
who controls or has the right to control the physical conduct of the other in the per- 
formance of the service.” Restatement of the Law, Second, Agency 2d (1958), § 2(1), p. 12. 
“(T]he control or right to control needed to establish the relation of master and servant may 
be very attenuated. In some types of cases which involve persons customarily considered as 
servants, there may even be an understanding that the employer may not exercise control.” 
Id. at § 220, Comment on Subsection (1), Jd, p. 487. “So too, the skilled artisans employed 
by a manufacturing establishment, many of whom are specialists, with whose method of 
accomplishing results the employer has neither the knowledge nor the desire to interfere, 
are servants. Id. at § 220, Comment on Subsection (2), Ji, p. 489. 

12. See 53 Am Jur 2d, Master and Servant, § 417. The doctrine of respondeat superior 
applies under Federal regulatory programs even where the master has no knowledge of the 
improper acts of his servants (United States v. Parfait Powder Puff Co., 163 F.2d 1008, 
1009-1010 (C.A. 7), certiorari denied, 332 U.S. 851; Arrow Meat Company v. Freeman, 
261 F. Supp. 622 (D. Org.)), or attempts to prevent such acts (Standard Distributors v. 
Federal Trade Commission, 211 F.2d 7, 12-16 (C.A. 2); Parke, Austin & Lipscomb v. 
Federal Trade Com’n, 142 F.2d 437, 440(C.A. 2), certiorari denied, 323 U.S. 753). 

13. Cf. Fenix v. Finch, 436 F.2d 831, 837 (C.A. 8); Farmers Co-Op Elevator Ass'n v. 
Strand, 382 F.2d 224, 231-232 (C.A. 8), certiorari denied, 389 U.S. 1014; Osborne v. 


United States, 351 F.2d 111, 120 (C.A. 8); Burstein v. United States, 232 F.2d 19, 22-24 
(C.A. 8). 
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Whaley cannot be permitted to contend that he did not show and exhibit 
“Delight’s Grand Slam” on August 30 and September 23, 1972. 


Assuming, however, for the sake of argument, that the pre-hearing 
stipulation were abrogated, I would hold that an owner of a horse is 
responsible for a violation of the Horse Protection Act even if he hired 
an independent contractor’ to train and exhibit the horse, with the 
owner having no contractual right to control the trainer’s activities. Cf. 
United States v. Parfait Powder Puff Co., 163 F.2d 1008, 1009-1010 
(C.A. 7), certiorari denied, 332 U.S. 851. The prestige, money"® and 
recognition that come from a winning horse accrue mainly to the owner 
of the horse. If an owner can reap the benefits of winning with a sored 
horse and insulate himself from any liability arising therefrom, he can 
directly or indirectly put great pressure on the trainer of the horse to 
win at all costs. Such pressures might cause trainers to sore horses which 
could not be trained to win by other means, either because the trainers 
do not possess the requisite ability to successfully train the horses or 
because the horses are not good Tennessee Walking Horses to begin 
with. Soring horses is not only cruel to the animals and unfair to com- 
petitors, but “may seriously harm the breed itself,” through the use of 
poor horses (which performed well because of soring) as studs. H. Rep. 
No. 91-1597, 91st Cong., 2d Sees., pp. 2-3. See, also, H. Rep. No. 94- 
1174, 94th Cong., 2d Sess., p. 4. In order to achieve the Congressional 
purpose in enacting this remedial statute, it should be liberally con- 
strued (see the cases cited in In re American Fruit Purveyors, Inc., 30 
Agr Dec 1542, 1593 (1971)). Specifically, the Act should be construed so 
as to make the owner of a sored horse exhibited in violation of the Act 
subject to the penalties of the Act." 


14. The “term ‘independent contractor’ is used to indicate all persons for whose con- 
duct*** the employer is not responsible except in the performance of nondelegable duties” 
(emphasis supplied; Restatement of the Law, Second, Agency 2d (1958), Comment b to Sec- 


tion (2), p. 14). Where a horse owner hires an independent contractor to train and exhibit 
his horse, the duty of the owner under the Horse Protection Act not to exhibit a sored horse 
should be regarded as nondelegable, in order to achieve the remedial purposes of the Act. 


15. Great monetary reward can result from the increased value of a winning horse for sale 
or breeding purposes. See Hearing before the Senate Subcommittee on Energy, Natural Re- 
sources, and the Environment of the Committee on Commerce, 91st Cong., 1st Sess., on S. 
2543 (Serial 91-27), p. 36; H. Rep. No. 91-1597, 91st Cong., 2d Sess., p. 3; H. Rep. No. 
94-1174, 94th Cong., 2d Sess., p. 4. See, also, Tr. 10, 183, 214-217. 


16. Section 11.1(s) of the regulations (9 CFR 11.1(s)) defines the term “exhibitor” as “the 
owner or other person who enters a horse in any horse show or exhibition.” Hence either 
one, or both, may be the subject of a disciplinary proceeding. It has been the con- 
temporaneous and settled administrative construction of the Act to proceed against the 
owners in circumstances such as are involved here. The “contemporaneous construction of 
a statute by the officer charged with its enforcement is entitled to great weight.” United 
States v.Zucca, 351 U.S. 91, 96. 
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Assuming, for the sake of argument, (i) that the pre-hearing stipula- 
tion should be abrogated, and (ii) that the Act should be narrowly con- 
strued so that the owner of the horse is not responsible if he hires an 
independent contractor who trains and exhibits the horse in violation of 
the Act, a new hearing would have to be held to determine whether 
respondent Groover was a servant or an independent contractor. 


V. Sanction 


The record establishes that “Delight’s Grand Slam” was subjected to 
cruel and inhumane treatment to give it a competitive advantage at the 
Horse Shows on August 30 and September 23, 1972. Dr. Thompson 
testified that “Delight’s Grand Slam” was “one of the sorest horses” that 
he found at the Stevenson show (Tr. 161). In view of these serious viola- 
tions of the Act, for which both respondents are responsible, the maxi- 
mum civil penalty of $1,000 should be assessed against each respondent 
for each violation. 


In In re. A. S. Holcomb, HPA Doc. No. 18, 35 Agr Dec (decided 
July 26, 1976), complainant requested a lesser penalty from the owner 
of the horse because there was no evidence that the owner had actual 
knowledge that his horse was sored. Complainant has changed its posi- 
tion, however, and now takes the position that the owner is fully respon- 
sible for the conduct of the trainer and, therefore, should not be assessed 
a lesser penalty merely because he may not have had actual knowledge 
that the horse was sored. This latter view will better achieve the reme- 
dial purposes of the Act and is consistent with the Department’s policy, 
followed in all of the regulatory programs administered by the Depart- 
ment, to impose severe sanctions for serious violations of the pro- 
grams.'” Accordingly, in this case and in all future cases under the Act, 
complainant’s new policy will be followed. 





ORDER 


17. See, e.g., In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. 
Maine Potato Growers v. Butz, ___F .2d___(C.A. 1; No. 74-1445. decided July 30, 1976); 
Inre J. Acevedo & Sons, 34 Agr Dec 120, 145-160 (1975), affirmed sub nom. J. Acevedo & 
Sons v. United States, 524 F.2d 977 (C.A. 5); In re Southwest Produce, 34 Agr Dec 160, 
171 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); In 
re Marvin Tragash Co., 33 Agr Dec 1884, 1913 (1974), affirmed sub nom. Marvin Tragash 
Co. v. United States Dept. of Agr., 524 F.2d 1255 (C.A. 5); In re James J. Miller, 33 Agr 
Dec 53, 64-80 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5); In re 
Trenton Livestock, 33 Agr Dec 499, 539-550 (1974), affirmed sub nom. Trenton Livestock, 
Inc. v. Butz, 510 F.2d 966 (C.A. 4). 
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Respondents Charles E. Whaley and Wink Groover are each assessed a 
civil penalty of Two Thousand Dollars ($2,000) for the violations of the 
Horse Protection Act of 1970 which occurred on August 30 and Septem- 
ber 23, 1972. Each respondent shall pay this civil penalty by certified 
check or money order to the Treasurer of the United States, and for- 
warded to Thomas E. Bundy, Esquire, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days after he has been 
served with this Order. 
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(No. 17,387) 


In re TEDLOCK CATTLE CoO., INC., a Corporation, ROBERT E. TEDLOCK, an 
Individual, and GRANT L. ANDAHL, an Individual. P&S Docket No. 
5060. Decided October 1, 1976. 


Consent order 


The individual respondents Robert E. Tedlock and Grant L. Andahl have consented to issu- 

ance of a cease and desist order against them for wilfull violations of the Act and the 

* regulations in connection with their operations as a dealer thereunder as found herein. 
Respondents are ordered to cease and desist from said violations. 


The corporate respondent Tedlock Cattle Co., Inc., failed to file an answer hereto. A 
separate motion seeking an order against the corporate respondent has been brought 
by complainant. 


John E. Ford, for complainant. 
Martin J. Barah, Los Angeles, CA, for respondent Tedlock. 
Virgil J. Butler, West Coving, CA, for respondent Andahl. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
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stituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Individual respondent Grant L. Andahl filed an amended answer on 
April 22, 1976. Individual respondent Robert E. Tedlock filed an 
amended answer on April 23, 1976. The corporate respondent has failed 
to file an answer in this proceeding. 


Both individual respondents have therefore filed answers in which 
they admit the jurisdictional allegations of the complaint, neither admit 
nor deny the remaining allegations, waive oral hearing and further pro- 
cedure under the Rules of Practice (9 CFR 202.1 et seq.), and consent to 
the issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint, the order to 
become effective on the sixth day after service upon the respective 
respondents. Complainant has recommended that the order consented to 
by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Tedlock Cattle Company, Inc., herein referred to as respondent 
Tedlock Cattle Company, is a corporation with its principal place of 
business located at Artesia, California. 


(b) Respondent Tedlock Cattle Company at all times material 
herein was: 


(1) Engaged in the business of buying livestock in commerce 
for its own account, and buying and selling livestock as the agent of the 
vendors or purchasers, as a dealer within the meaning and subject to the 
provisions of the Act. 


(c) Respondent Tedlock Cattle Company, Inc., on or about March 1, 
1974, registered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce as agent of the vendors or purchasers. 


(d) Robert E. Tedlock, herein referred to as respondent Tedlock, is 
an individual whose address is 17724 Roseton, Artesia, California. 


(e) Respondent Tedlock at all times material herein owned one- 
third of the stock in respondent Tedlock Cattle Company and was, either 
at the same time or at various times during the period involved, the 
Secretary-Treasurer, President, and Chairman of the Board of 
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respondent Tedlock Cattle Company and as such managed and con- 
trolled the operations of said respondent including its livestock buying 
and selling operations. 


(f) Grant L. Andahl, herein referred to as respondent Andahl, is an 
individual doing business as Andahl Cattle Company, whose address is 
Artesia, California. 


(g) Respondent Andahl at all times material herein was engaged in 
the business of buying and selling livestock in commerce for his own 
account, and buying livestock in commerce as agent of the purchasers, as 
a dealer within the meaning and subject to the provisions of the Act. 


2. During October and November of 1972, respondent Tedlock Cattle 
Company and respondent Tedlock purportedly sold 6,092 feeder calves 
on 256 sales agreement contracts to customers. Under these contracts 
approximately $612,780 was collected from the customers for the 
calves. The sales agreement contracts provided for the sale of calves to 
the customers, the feeding and care of the calves, and the sale of the 
animals for the customers’ accounts after 12 months feeding. Of the 
6,092 calves paid for by the customers, only approximately 2,632 calves 
were in fact purchased by said respondents to fulfill the sales agreement 
contracts. This left unfulfilled contracts pertaining to approximately 
3,460 calves which had been paid for by customers but which were not 
purchased by said respondents as required under the sales agreements. 


3. In October and November of 1973, the cattle referred to in finding 
of fact 2 supra, which had been sold to respondents’ customers and fed 
for the 12-month period, were sold by respondent Tedlock Cattle 
Company and respondent Tedlock acting as the agent for the custom 
feeding customers. “Advice of Disbursement of Proceeds” were prepared 
by respondent Tedlock Cattle Company and respondent Tedlock and 
sent to the customers. Therein a report was made to each customer who 
had entered into the sales agreement contracts referred to in finding of 
fact 2 supra, with respect to the various costs involved, the price at 
which the cattle were purportedly sold, and the amount of purported 
profit earned by the customer. This was done notwithstanding that 
approximately 3,460 head could not have been sold in that they were 
never purchased. Copies of said reports to the customers were made a 
part of the records of respondent Tedlock Cattle Company. None of the 
purported profit due the customers, totaling $971,471, has been paid by 
said respondents. 


4. During the period of December 1972 through April 1974, re- 
spondents Tedlock and Andahl, acting under the name Andahl Cattle 
Company, purportedly sold 119,975 head of calves on 4,897 sales agree- 
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ment contracts to customers. Under these contracts, approximately 
$18,085,842 was collected from the customers for the calves. The sales 
agreement contracts provided for the sale of calves to the customers, the 
feeding and care of the calves, and the sale of the animals for the 
customers’ accounts after 12 months feeding. Of the 119,975 calves paid 
for by the customers, only approximately 37,660 calves were in fact pur- 
chased by said respondents to fulfill the sales agreement contracts. This 
left unfulfilled contracts pertaining to 82,315 calves which had been 
paid for by customers but which were not purchased by said respondents 
as required under the sales agreement contracts. Of the $18,085,842 
received by respondents Tedlock and Andahl under the name Andahl 
Cattle Company, only $6,983,752 was used to purchase calves. The 
remaining $11,102,090 of customer funds was used by said respondents 
for purposes other than the stated purpose of purchasing calves for the 
customers. 


5. During the period December 1, 1973, through May 15, 1974, the 
cattle referred to in finding of fact 4 supra, which had been sold to 
respondent’s customers and fed for the 12-month period, were sold 
through respondent Tedlock Cattle Company by respondents Tedlock 
and Andahl acting as agents for the custom feeding customers under the 
name Andahl Cattle Company. “Advice of Disbursement of Proceeds” 
were prepared by respondents Tedlock and Andahl under the name An- 
dahl Cattle Company and sent to their customers. Therein a report was 
made to each customer who had entered into the sales agreements 
referred to in finding of fact 4 supra, with respect to the various costs 
involved, the price at which the cattle were purportedly sold, and the 
amount of purported profit earned by the customer. This was done 
notwithstanding that approximately 82,315 head could not have been 
sold in that they were never purchased. Copies of said reports were made 
a part of the records of respondents Tedlock and Andahl. None of the 
purported profit due the customers, totaling $4,631,696, has been paid 
by said respondents. 


6. The sales agreement contracts referred to in findings of fact 2 and 
4 supra, (herein referred to as the contracts), entered into by respondent 
Tedlock Cattle Company and respondents Tedlock and Andahl with 
their customers, and the “Advice of Disbursement of Proceeds”, referred 
to in findings of fact 3 and 5 supra, were also false and deceptive in that: 


(a) The contracts provided for raising the animals to a 900 pound 
maturity weight, selling them and paying the customers on the basis of a 
4% shrink. This resulted in the owners being paid on the basis of an 864 
pound animal. The 864 pound payment figure in the “Advice of 
Disbursement of Proceeds” was in a preprinted portion of that docu- 
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ment. It did not represent the actual-sale weight of the animals sold dur- 
ing this period. Rather, these animals actually weighed between 950 and 
1,150 pounds after the 4% shrink had been subtracted. Thus, the owners 
were paid or were to be paid on the basis of a lower and arbitrary weight 
rather than on the basis of the actual weight to which the owner was 
entitled. 


(b) The contracts provided that the customers would be charged 
for the medicines, vaccines or other drugs which might be needed to 
maintain the life and health of the calves. The “Advice of Disbursement 
of Proceeds” contained a preprinted charge of $6.50 per head for this 
expense. The charge was made regardless of whether or not medicines or 
drugs were used. 


(c) With respect to the deaths of calves at the feedlot, the contracts 
provided that the deaths would be prorated among calves in the feedlot 
according to their original value at entry into the feedlot. A charge of $6 
per head was preprinted on the “Advice of Disbursement of Proceeds” 
form, which was charged regardless of whether or not death losses 
occurred. 


(d) The contracts also provided that respondents would have the 
power of attorney to borrow money to pay feed bills on behalf of the buy- 
ers. Interest to be charged the buyers on the loan was not to exceed a 
specified percent per month on the accrued balance of the feed bill and 
feed yard rental on the last date of each month during the feeding 
period. No funds were ever borrowed under that provision. Notwith- 
standing that fact, the “Advice of Disbursement of Proceeds” had a pre- 
printed charge of $5 per head as purported interest on such loans. 


(e) A charge of 25 cents per head for brand inspection was also 
stated as a specific charge in the contracts and in the “Advice of 
Disbursement of Proceeds”. This was a false and deceptive charge in 
most cases since, as set forth in paragraphs 2 and 4 supra, the majority 
of calves were never purchased by said respondents to fulfill the con- 
tracts. 


7. Respondents Andahl and Tedlock, in connection with their 
operations under the name Andahl Cattle Company as a dealer described 
above in findings of fact 4 and 5 supra, purchased livestock in commerce 
at Corona Livestock Auction of Corona, California, and failed to pay, 
when due, the full purchase price of said livestock on the dates and in 
the transactions set forth below: 

Date of Purchase No. of Head Amount 


1974 
February 27 71 $11,334.85 
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Date of Purchase No. of Head Amount 
1974 
February 27 15 2,127.50 
February 26 116 18,852.50 
February 26 2 269.70 
February 26 2 330.00 
February 25 17 2,679.60 
February 22 9 1,308.40 
February 22 1 146.25 
February 22 4 612.00 
February 22 2 263.90 


As of July 1, 1974, there still remained an unpaid balance on the above 
purchases of $9,924.70. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2, 3, 4, 5 and 6 here- 
in, individual respondent Tedlock has wilfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in findings of fact 4, 5, and 6 herein, 
individual respondent Andahl has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in finding of fact 7 herein, individual 
respondents Andahl and Tedlock have wilfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in findings of fact 3, 5 and 6 herein, in- 
dividual respondents Tedlock and Andahl have wilfully violated section 
401 of the Act (7 U.S.C. 221). 


Such findings of fact and conclusions as appear above are valid as to 
this order only insofar as they relate to individual respondent Tedlock 
and individual respondent Andahl. Corporate respondent Tedlock Cattle 
Company, Inc. has failed to file an answer in this proceeding, and com- 
plainant has brought a separate motion seeking an order against the 
corporate respondent pursuant to section 202.9(c) of the Rules of 
Practice. (9 CFR 202.9(c)). 


Inasmuch as the individual respondents have consented to the 
issuance of the order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 
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ORDER 


Individual respondent Robert E. Tedlock and individual respondent 
Grant L. Andahl, their agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 


1. Rendering to their customer/owners of livestock false or misleading 
documents pertaining to the: 


(a) Purchase of livestock for said customers, or 


(b) Expenses incurred in purchasing, fattening, caring for, and/or 
selling the customer’s livestock, or 
(c) Sale of the customer’s livestock; 


2. Failing to remit to the customer/owner of livestock sold for the 
account of the customer/owner, the net proceeds from the sale of said 
livestock; 


3. Making false entries in their business records concerning the pur- 
chasing, fattening, caring for, and/or selling of customer/owner live- 
stock; 


4. Respondents Andahl and Tedlock shall also cease and desist from 
failing to pay, when due, the full purchase price of livestock purchased 
in commerce. 


Respondents Andahl and Tedlock shall keep accounts, records and 
memoranda which fully and correctly disclose all transactions involved 
in their business under the Act as a dealer including but not limited to 
the following: 


1. Records which adequately support and justify the expenses 
charged the owners in connection with the feeding of and caring for 
their livestock, and 


2. Records which allow expenses pertaining to a particular animal 
which is owned by a particular party to be traced to that particular 
animal. 


Nothing herein shall be construed as constituting an admission by 
respondents of any of the factual elements of the foregoing Cease and 
Desist Order; said Consent Order has been entered into for purposes of 
judicial and administrative economy. 


This order shall become effective on the sixth day after service thereof 
upon the individual respondents. Copies hereof shall be served upon the 
parties. 
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(No. 17,388) 


In re LONDON FARMERS LIVESTOCK MARKET, INC. and LEE WILLIAMS, 
a/k/a ELMER L. WILLIAMS. P&S Docket No. 5301. Decided October 6, 
1976. 


Consent order—Sanction 


Respondents have consented to issuance of the order herein against them for wilfull viola- 
tions of the Act and the regulations issued thereunder in connection with their opera- 
tions as a dealer and market agency under the Act, as set forth herein. Respondents 
are ordered to cease and desist from such violations, and respondents are suspended as 
registrants under the Act for 7 days. 


Alan Toubman, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed June 17, 1976, by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondents have wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). On July 
15, 1976, Respondents filed an answer thereto wherein they consented 
to the entry of a specified Order. 


The Recommendation of Complainant and its proposed Consent Order 
filed October 4, 1976 assert that prior to the initiation of this proceed- 
ing, respondent Lee Williams submitted an application for registration 
as President of Williams Cattle Company, Inc. Williams Cattle Com- 
pany, Inc. proposes to register as a dealer to buy and sell livestock for its 
own account. 


It is further asserted that to insure that respondent Lee Williams will 
not evade the suspension period consented to by respondent, Mr. Wil- 
liams was informed by certified mail by Mr. Edward L. Thompson, 
Chief, Registrations, Bonds and Reports Branch, Livestock Marketing 
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Division, Packers and Stockyards Administration, that the Packers and 
Stockyards Administration will consider the consent order issued in this 
case to apply to the new registrant, Williams Cattle Company, Inc. 


The aforementioned assertions set forth in the last two paragraphs, 
supra, are not set forth in Respondents’ answer. In the event Respond- 
ents do not consent to those matters not set forth in its answer, it may 
move to vacate this Consent Order. 


The respondents have satisfied the Packers and Stockyards Adminis- 
tration that its “Custodial Account for Shippers’ Proceeds” is being 
maintained properly at this time. 


Respondents have filed an answer in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure under the 
Rules of Practice (9 CFR 202.1 et seq.), and consent to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the complaint, the order to become effective on the 
sixth day after service upon respondents. Complainant has recom- 
mended that the order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) London Farmers Livestock Market, Inc., hereinafter referred to 
as the corporate respondent, is a corporation with its principal place of 
business located at London, Kentucky 40741. 


(b) The corporate respondent is, and at all times material herein, 
was: 


(1) Engaged in the business of selling livestock in commerce on 
a commission basis; and 


(2) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


(c) Lee Williams, a/k/a Elmer L. Williams, hereinafter referred to 
as the individual whose address is Rt. 6, Box 304, London, Kentucky 
40741. 


(d) The individual respondent is and at all times material herein 
was: 


(1) President of corporate respondent and owner of 25 per cent 
of corporate respondent stock, and managed, directed and controlled the 
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corporate respondent; 


(2) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce with the provision that no purchases 
on a dealer basis will be made from consignments to market agencies, 
selling on commission, in which the individual respondent is an owner or 
officer and that any dealer sales through such market agencies will be in 
accordance with the regulations. 


2. The corporate respondent, under the management, direction and 
control of the individual respondent, during the period from October 31, 
1975, through November 29, 1975, failed to maintain and use properly 
its custodial account for shippers’ proceeds, thereby endangering the 
faithful and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


(a) As of October 31, 1975, the corporate respondent had outstand- 
ing checks drawn on its “Custodial Account for Shippers’ Proceeds” in 
the amount of $82,812.38 and had to offset said checks, cash in said 
bank account in the amount of $49,608.80, deposits in transit and cur- 
rent proceeds receivable in the amount of $9,888.67, resulting in a 
deficiency of $23,314.91 in funds available to pay shippers’ proceeds; 


(b) As of November 29, 1975, the corporate respondent had 
outstanding checks drawn on its “Custodial Account for Shippers’ Pro- 
ceeds” in the amount of $77,524.25 and had to offset said checks, cash in 
said bank account in the amount of $50,110.45, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$27,413.80 in funds available to pay shippers’ proceeds; 


(c) Such deficiencies were due, in part, to the corporate respond- 
ent’s failure to deposit in its custodial account for shippers’ proceeds, 
within the time prescribed in the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. Said deficiencies 
were also due, in part, to an agreement between the corporate respond- 
ent and the individual respondent that provided the corporate respond- 
ent would finance the individual respondent’s purchases of livestock. 


3. (a) The corporate respondent, under the management, direction 
and control of the individual respondent, at the stockyard, on or about 
the dates and in the transactions set forth below, permitted the in- 
dividual respondent to purchase for his own speculative account live- 
stock which had been consigned to respondent for sale on a commission 


basis. 
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Date No. of Head Amount 
1975 * 

October 7 170 $19,792.93 

14 118 15,213.76 

21 160 22,838.38 

28 159 19,586.61 

November 4 167 18,889.54 

7 11 889.47 

11 126 16,964.31 

18 132 18,519.82 

25 131 18,438.30 

December 2 113 16,049.34 

9 98 14,232.49 

16 98 16,659.81 

30 106 19,246.32 


(b) The corporate respondent, under the management, direction 
and control of the individual respondent, while engaging in the above 
transactions, aided the individual respondent in the commission of said 
purchases by not disclosing to the livestock consignors on their accounts 
of sale the full identity of the individual respondent and his business 
relationship with the corporate respondent. 


4. The corporate respondent, under the management, direction and 
control of individual respondent, on or about the dates and in the trans- 
actions set forth below, issued to the purchasers of livestock, purchase 
invoices which failed to show the true and correct names of the pur- 
chasers of said livestock and the addresses of such purchasers. The cor- 
porate respondent retained copies of such purchase invoices as a part of 
its records. 


Date No. of Designation of Purchaser Address Shown 
1975 Head Shown on Buyer's Invoice on Invoice 
October 7 16 C&W None 

< 15 C&H 
21 9 C&H = 
28 9 Brewer . 
November 11 3 Burton 2 
25 3 Howard ™ 
December 16 1 C&H = 
30 3 Bargo - 


5. The individual respondent, in connection with the transactions set 
forth in Finding of Fact 3 above, made purchases on a dealer basis from 
consignments to the corporate respondent when his registration 
specifically prohibited such purchases. 


* The year 1975 was omitted in the Complaint. 
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CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondents 
have wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208 
and 213(a)) and sections 201.42 and 201.61 of the regulations (9 CFR 
201.42 and 201.61). 


By reason of the facts found in Finding of Fact 3 herein, respondents 
have wilfully violated sections 307, 312(a), and 401 of the Act (7 U.S.C. 
208 and 213(a)221) and sections 201.43(a), 201.47, and 201.57(a) of the 
regulations (9 CFR 201.43(a), 201.47, 201.57(a)). 


By reason of the facts found in Finding of Fact 4 herein, the respond- 
ents have wilfully violated sections 307, 312(a), and 401 of the Act (7 
U.S.C. 208, 213(a), 221). 


By reason of the facts found in Finding of Fact 5 herein, the individual 
respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
successors, and assignees, directly or through any corporate or other 
device, in connection with its operations as a market agency and stock- 
yard within the meaning of such terms as defined in the Act, and the in- 
dividual respondent, individually or as an officer, director, agent or em- 
ployee of the corporate respondent, shall cease and desist from: 


1. Failing to deposit in their custodial account for shippers’ proceeds 
within the time prescribed by section 201.42(c) of the regulations (9 CFR 
201.42(c)) an amount equal to the proceeds receivable from the sale of 
consigned livestock: 


2. Failing to maintain their custodial account for shippers’ proceeds in 
comformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42); 


3. Using funds received as proceeds from the sale, in commerce, of 
livestock handled on a commission basis for purposes of their own and 
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for purposes other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers; 


4. Permitting their owners, officers, or employees, to purchase live- 
stock from consignments for resale for their own speculative accounts; 


5. Financing in any manner the livestock purchases of independently 
operated and separately registered dealers; 


6. Issuing accounts of sale which fail to disclose the address of the 
consignors, the full, true and correct identity of the purchasers of con- 
signed livestock and the business or financial relationship, if any, 
between such purchasers and corporate respondent; and 


7. Issuing buyers invoices which fail to disclose the true and correct 
names of the purchasers of livestock and the address of such purchasers. 


Respondents shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions involved 
in the corporate respondent’s business as a registrant, including, but not 
limited to, accounts of sale which disclose the full, true and correct iden- 
tity of the purchasers of consigned livestock and the business or finan- 
cial relationship, if any, between the purchaser and the respondents. 


In addition, the individual respondent shall cease and desist from. 


1. Purchasing, on a dealer basis, from consignments to the corporate 
respondent. 


London Farmers Livestock Market, Inc. is suspended as a registrant 
under the Packers and Stockyards Act for a period of seven (7) days. 


Lee Williams a/k/a Elmer L. Williams, is suspended as a registrant 
under the Packers and Stockyards Act for seven (7) days. 


This order shall become effective on the sixth day after service thereof 
upon the respondents. Copies hereof shall be served upon the parties. 


(No17,389) 


In re AMERICAN BEEF PACKERS, INC. and BEEFLAND INTERNATIONAL, INC. 
P&S Docket No. 5086. Decided October 8, 1976. American Beef 
Packers, Inc. 
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Consent order 


Respondent A merican Beef Packers, Inc. has consented to issuance of a cease and desist or- 
der against it for wilful violations of the Act and the regulations in connection with its 
operations as a packer thereunder as found herein. Respondent American Beef 
Packers, Inc. is ordered to cease and desist from said violations. 


Kenneth Vail, for complainant. 
Bruce Vosburg, Omaha, NB, for respondent A merican Beef Packers, Inc. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), institut- 
ed by complaint filed on January 24, 1975, and amended July 28, 1975, 
by the Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondents have 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent American Beef Packers, Inc., has filed an amended an 
swer in which it: 


1. Admits the facts alleged in the paragraph I. A of the Amended 
Complaint and Notice of Hearing and further admits that the Secretary 
of Agriculture has jurisdiction in this matter. 


2. Neither admits nor denies the remaining allegations contained in 
the Amended Complaint and Notice of Hearing. 


3. For the purposes of this proceeding and for such purposes only, 
consents to the issuance of the order set forth below, and further states 
that the signing of this consent agreement is for settlement purposes 
only and does not constitute an admission that the law has been violated 
as alleged in the Complaint. In further answer said respondent states 
that such order shall not be construed to apply to any activities other 
than those subject to the Act. 


4. Waives oral hearing and further procedure under the Rules of Prac 
tice (9 CFR 202.2 et seq.) issued pursuant to the provisions of the 
Packers and Stockyards Act, 1921, as amended and supplemented, 
waives the inclusion in the final order of the Secretary of Agriculture of 
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any findings of fact other than the facts admitted in paragraph 1 of its 
Amended Answer, and consents to the entry of the order set forth below. 


Complainant has recommended that the order consented to by re 
spondent be issued. 


FINDINGS OF FACT 


1. (a) Respondent American Beef Packers, Inc., is a corporation or 
ganized and existing under the laws of the State of Delaware and at 
times material to this proceeding had its principal places of business at 
Omaha, Nebraska; Harlan and Oakland, Iowa; Fort Morgan, Colorado; 
and Dumas, Texas. Its mailing address is 7000 West Center Road, 
Omaha, Nebraska 68106. 


(b) Respondent American Beef Packers, Inc., is and at all times ma- 
terial herein was a“packer’ within the meaning and subject to the Act. 


(Q Respondent American Beef Packers, Inc., is and at all times 
material herein was engaged in the business of a packer (1) buying live 
stock, in commerce, for slaughter purposes, and (2) preparing meat and 
meat food products for sale and shipment in commerce. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice governing proceedings under 
the Act provides: 


202.5 Stipulations and Consent Orders...(b) Consent Orders 


At any time after the issuance of the moving paper and prior to the hearing in any 
proceeding, the Secretary, in his discretion, may allow the respondent to consent to 
an order. In so consenting, the respondent must submit, for filing in the record, a 
stipulation or statement in which he admits at least those facts necessary to the 
Secretary's jurisdiction and agrees that an order may be entered against him. Upon 
a record composed of the complaint and the stipulation or agreement consenting to 
the order, the Secretary may enter the order consented to by the respondent, which 
shall have the same force and effect as an order made after oral hearing. 


The facts admitted by respondent American Beef Packers, Inc., and 
set forth in the Findings of Fact are sufficient to subject it to the juris 
diction of the Secretary of Agriculture. 
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Inasmuch as said respondent has consented to the issuance of the Or. 
der set forth below and complainant has recommended that such Order 
be issued, the Order will be issued. 


ORDER 


Respondent American Beef Packers, Inc., its officers, directors, agents 
and employees, directly or through any corporate or other device, in con 
nection with its operations as a packer within the meaning of such term 
as defined in the Act, shall cease and desist from: 


1. Knowingly and wilfully engaging in the practice of issuing checks 
or drafts in payment for livestock purchased in commerce without hav- 
ing or maintaining sufficient funds, to pay such checks or drafts, on de 
posit in the bank account from which such checks or drafts are to be paid 
or making other reasonable arrangements for the payment of such 
checks or drafts upon presentation: 


2. Knowingly and wilfully engaging in the practice of failing to pay, 
when due, the full purchase price of livestock purchased in commerce; 


3. Knowingly and wilfully engaging in the practice of purchasing 
livestock in commerce when respondent knows that it is or will be un 
able to promptly pay the full purchase price of such livestock; 


4. Knowingly and wilfully engaging in the practice of slaughtering 
livestock purchased in commerce when respondent knows that it is or 
will be unable to pay, when due, the full purchase price of such livestock; 


5. Knowingly and wilfully engaging in the practice of making unduly 
or unreasonably preferential payments to any person in connection with 
the purchase of or payment for livestock; 


6. Knowingly and wilfully engaging in the practice of borrowing 
against nonexistent receivables; 


7. Knowingly and wilfully engaging in the practice of issuing checks 
or drafts drawn on remote point disbursing accounts for the purpose of 
extending the time necessary to collect such checks or drafts or of maxi- 
mizing collection delay. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re 
spondent. Copies hereof shall be served upon the parties. 


we 
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(No. 17,390) 


In re AMERICAN BEEF PACKERS, INC. and BEEFLAND INTERNATIONAL, 
INC. P&S Docket No. 5086. Decided October 8, 1976. Beefland 
International. 


Consent order 


Respondent Beefland International, Inc. has consented to issuance of a cease and desist or- 
der against it for wilful! violations of the Act and the regulations in connection with 
its operations as a packer thereunder as found herein. Respondent Beefland Inter- 
national is ordered to cease and desist from said violations. 


Kenneth Vail, for complainant. 
Bruce Vosburg, Omaha, NB, for respondent Beefland. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et segq.), insti 
tuted by complaint filed on January 24, 1975, and amended July 28, 
1975, by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the respondents 
have violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent Beefland International, Inc., has filed an amended answer 
in which it 
1. Admits the facts alleged in the paragraph I. B of the Amended 


Complaint and Notice of Hearing and further admits that the Secretary 
of Agriculture has jurisdiction in this matter. 


2. Neither admits nor denies the remaining allegations contained in 
the Amended Complaint and Notice of Hearing. 


3. For the purposes of this proceeding and for such purposes only, 











1550 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 35 A.D. 1549 


consents to the issuance of the order set forth below, and further states 
that the signing of this consent agreement is for settlement purposes 
only and does not constitute an admission that the law has been violated 
as alleged in the Complaint. In further answer said respondent states 
that such order shall not be construed to apply to any activities other 
than those subject to the Act. 


4. Waives oral hearing and further procedure under the Rules of 
Practice (9 CFR 202.2 et seq.) issued pursuant to the provisions of the 
Packers and Stockyards Act, 1921, as amended and supplemented, 
waives the inclusion in the final order of the Secretary of Agriculture of 
any findings of fact other than the facts admitted in paragraph 1 of its 
Amended Answer, and consents to the entry of the order set forth below. 


Complainant has recommended that the order consented to by re 
spondent be issued. 


FINDINGS OF FACT 


1. (a) Beefland International, Inc., is a corporation organized and 
existing under the laws of the State of Delaware and has its principal 
place of business at Council Bluffs, lowa. Beefland International, Inc., is 
a wholly owned subsidiary of respondent American Beef Packers, Inc. 
Its mailing address is 7000 West Center Road, Omaha, Nebraska 68106. 


(b) Respondent Beefland International, Inc., is and at all times ma- 
terial herein was a “packer” within the meaning and subject to the Act. 


(c) Respondent Beefland International, Inc., is and at all times 
material herein was engaged in the business of a packer (1) buying live- 
stock, in commerce, for slaughter purposes, and (2) preparing meat and 
meat food products for sale and shipment in commerce. 


CONCLUSIONS 
Section 202.5(b) of the Rules of Practice governing proceedings under 


the Act provides: 


202.5 Stipulations and Consent Orders...(b) Consent Order 


At any time after the issuance of the moving paper and prior to the hearing in any 
proceeding, the Secretary, in his discretion, may allow the respondent to consent to 
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an order. In so consenting, the respondent must submit, for filing in the record, a 
stipulation or statement in which he admits at least those facts necessary to the 
Secretary's jurisdiction and agrees that an order may be entered against him. U pon 
a record composed of the complaint and the stipulation or agreement consenting to 
the order, the Secretary may enter the order consented to by the respondent, which 
shall have the same force and effect as an order made after oral hearing. 


The facts admitted by respondent Beefland International, Inc., and set 
forth in the Findings of Fact are sufficient to subject it to the jurisdic 
tion of the Secretary of Agriculture. 


Inasmuch as said respondent has consented to the issuance of the Or 
der set forth below and complainant has recommended that such Order 
be issued, the Order will be issued. 


ORDER 


Respondent Beefland International, Inc., its officers, directors, agents 
and employees, directly or through any corporate or other device, in con 
nection with its operations as a packer within the meaning of such term 
as defined in the Act, shall cease and desist from: 


1. Knowingly and wilfully engaging in the practice of issuing checks 
or drafts in payment for livestock purchased in commerce without hav- 
ing or maintaining sufficient funds, to pay such checks or drafts, on de 
posit in the bank account from which such checks or drafts are to be paid 
or making other reasonable arrangements for the payment of such 
checks or drafts upon presentation; 


2. Knowingly and wilfully engaging in the practice of failing to pay, 
when due, the full purchase price of livestock purchased in commerce; 


3. Knowingly and wilfully engaging in the practice of purchasing live 
stock in commerce when respondent knows that it is or will be unable to 
promptly pay the full purchase price of such livestock; 


4. Knowingly and wilfully engaging in the practice of slaughtering 
livestock purchased in commerce when respondent knows that it is or 
will be unable to pay, when due, the full purchase price of such livestock; 


5. Knowingly and wilfully engaging in the practice of making unduly 
or unreasonably preferential payments to any person in connection with 
the purchase of or payment for livestock; 


6. Knowingly and wilfully engaging in the practice of borrowing 
against nor existent receivables; 
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7. Knowingly and wilfully engaging in the practice of issuing checks 
or drafts drawn on remote point disbursing accounts for the purpose of 
extending the time necessary to collect such checks or drafts or of maxi- 
mizing collection delay. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re 
spondent. Copies hereof shall be served upon the parties. 


(No. 17,391) 


In re LIVESTOCK MARKETERS, INC. and PAULK AND BATTEN LIVESTOCK 
COMPANY, INC. P&S Docket No. 5141. Decided October 12, 1976. 


Accounting—on the basis of false and incorrect weights—Corporate separate 
ness— negation of by business transactions between the two corporations— 
Scales—failure to operate in conformity with regulations—Scale tickets— 
failure to issue—failure to prepare in accordance with the regulations—Sanction 


Where the respondents wilfully violated the Act and the regulations in connection with 
their operations as a market agency and dealer thereunder as found herein, respond 
ents are ordered to cease and desist from said violations, and are suspended as regis- 
trants under the Act for 30 days. 


DorotheaA. Baker, Administrative Law Judge. 
JohnE. Ford andAllan Kahan, for complainant. 
G. Hughel Harrison, Lawrenceville, GA, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), Administrative Law Judge Dorothea A. Baker filed 
an initial Decision and Order on June 24, 1976, in which she suspended 
respondents as registrants for seven days and ordered them to cease and 
desist from various practices involving shortweighing of livestock. 
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The complainant and respondents appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department's cases 
subject to the Administrative Procedure Act has been delegated (37 F.R. 
28475; 38 F.R. 10795).1 Complainant contends that respondents should 
have been suspended for 30 days. Respondents contend primarily that 
the 7-day sanction is excessive, and that no sanction can apply to Paulk 
and Batten Livestock Company, Inc., which was not involved in the 
weighing practices involved herein. Respondents also contend that the 
evidence does not support the findings of shortweighing. 


FINDINGS OF FACT 


1. Respondent Livestock Marketers, Inc., is a corporation with its 
principal place of business located at Douglas, Georgia. Livestock 
Marketers is, and at all times material to the complaint, was(a) engaged 
in the business of buying and selling livestock in commerce for its own 
account, and selling livestock in commerce on a commission basis; and 
(b) registered with the Secretary of Agriculture as a market agency to 
buy and sell livestock on a commission basis at Livestock Marketers, 
Inc., Douglas, Georgia, a posted stockyard subject to the provisions of 
the Act, and as a dealer to buy and sell livestock in commerce. 


2. Respondent Paulk and Batten Livestock Company, Inc., is a cor 
poration doing business at the Livestock Marketers, Inc., facility located 
at Douglas, Georgia. Respondent Paulk and Batten, at all times material 
herein, was (a) engaged in the business of buying and selling livestock in 
commerce for its own account; and (b) registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce. 


3. The officers of respondent Paulk and Batten and of respondent 
Livestock Marketers are as follows: 


Paulk and Batten Livestock Company, Inc. Livestock Marketers, Inc. 
Herbert Batten— President Secretary-Treasurer 
Thurston Paulk—Vice President Vice President 

Johnny Batten—Secretary-Treasurer Director 

Marvin Giddens— Director President 


Each of the above-named parties owned 25% of the stock of each cor. 
poration at all times material herein. 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). 
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4. The individuals listed below are, in addition to their capacities as 
set forth in Finding 3, supra, employees of both corporations as follows: 
Paulk and Batten Livestock 


Company, Inc. Livestock Marketers, Inc. 
Thurston Paulk— Manager Manager 

Herbert Batten— Assistant Manager Assistant Manager 
Johnny Batten—___ Weigher and Office Clerk 


5. During the period from July 1, 1973, to June 30, 1974, respondent 
Livestock Marketers bought $7,071,189.09 worth of livestock on a 
dealer basis. During the period from March 1, 1973, to February 28, 
1974, respondent Paulk and Batten bought $20,240,875.85 worth of 
livestock on a dealer basis. During the months noted below, respondent 
Livestock Marketers, on a dealer basis, sold the following percentage of 
its total monthly sales of hogs to respondent Paulk and Batten: January 
1974, 91%; March 1974, 86%; April 1974, 92%; August 1974, 93%; and 
September 1974, 90%. 


6. During the period from August 2, 1974, through September 5, 
1974 (which includes the period of the shortweighing involved herein), 
there were 29 transactions in which hogs were transferred by respond- 
ent Livestock Marketers to respondent Paulk and Batten. In 26 of these 
transactions the hogs were sold or otherwise transferred to Paulk and 
Batten at a price higher than Livestock Marketers purchase price. The 
hogs in these 26 transactions were then sold by Paulk and Batten to a 
packer, Sunnyland Foods, Inc., at the same price at which Paulk and 
Batten had acquired them from Livestock Marketers. No mark up in 
price over Paulk and Batten’s “purchase” price was made. The hogs in 
the remaining three transactions were transferred by Livestock 
Marketers to Paulk and Batten at the very same price as that at which 
Livestock Marketers had acquired them. Said hogs were then sold by 
Paulk and Batten to Sunnyland Foods, Inc., at a price higher than Paulk 
and Batten’s purchase price. 


7. With respect to the two corporate respondents in this proceeding 
there is a very real possibility of using one corporate entity to avoid a 
suspension period levied on the other. The business transactions 
between the two corporations, the stock ownership, officers, and em- 
ployee relationships, negate a corporate separateness with respect to the 
imposition of a sanction. 


8. On August 15, 16, and 23, 1974, employees of complainant sold 21 
hogs weighing a total of 4,978 pounds to respondent Livestock Mar- 
keters, which were weighed by said respondent in seven separate lots. 
Said respondent shortweighed each of the seven lots of hogs a total of 58 
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pounds, or 1.17%, as follows: c 


LIVESTOCK MARKETERS’ SHORTWEIGHING OF HOGS 


No. of hogs Actual Respondent’s 
Date in lot Weight Weight Shortweight 
(pounds) (pounds) (pounds) (%) 
8-15-74 1 354 345 9 2.54 
8-15-74 6 1,299 1,290 9 69 
8-16-74 3 713 705 8 1.12 
8-16-74 3 672 665 7 1.04 
8-16-74 1 283 280 3 1.06 
8-23-74 1 344 335 9 2.62 
8-23-74 6 1,313 1,300 13 99 
TOTAL 21 4,978 4,920 58 1.17 (av.) 


9. On August 16 and 23, 1974, the shortweighed hogs referred to in 
Finding 8, supra, were weighed in at respondents’ facility by Mr. Her- 
bert Batten, referred to in Findings 3 and 4, supra. 


10. After complainants employees computed that they had been 
shortweighed by 22 pounds on August 23, 1974, they identified them- 
selves and the purpose of their visit, and found the scale was back-bal- 
anced 5 pounds. One of complainant's employees then tested the scale 
and found that it was an acceptable scale for weighing livestock and well 
within acceptable tolerances. The State of Georgia had tested the same 
scale the previous month and had approved the accuracy of the scale. 


11. On each of the three dates referred to in Finding 8, supra, the 
weigher did not prepare a scale ticket with a printed weight, but simply 
wrote a weight down on what was later received asa sales ticket. 


12. On November 21, 1973, nine months prior to the violations 
referred to in Finding 8, supra, complainants Area Supervisor, Griffin 
E. Bonham, sent a certified letter to Marvin H. Giddens, President, Live 
stock Marketers, stating: 


On November 13, 1973, representatives of this office, with the assistance of 
market personnel, reweighed several head of cattle at the conclusion of your sale. 
The cattle had been sold by weight and the accounting made to your consignors on 
that basis. 


Our investigation revealed that a number of these animals were not weighed 
accurately. These weight discrepancies were discussed with Messrs. Thurston 
Paulk, Vice President, and Cecil Grantham, Weighmaster. It was also noted that 
scale tickets were not being properly completed. 


As you are aware, weighing livestock inaccurately is a violation of the Packers and 
Stockyards Act. That Act makes you responsible for accurately weighing livestock 
consigned to your market for sale. * * * 
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If similar discrepancies are found in the future, it may be necessary to initiate ad- 
ministrative proceedings which could lead to suspension of your registration under 
the Packers and Stockyards Act. 


13. Prior to the violations involved in this case, a copy of Scales and 
Weighing Memorandum No. 3, “Instructions for Weighing Livestock,” 
had been supplied to respondent Livestock Marketers, and its weighers 
acknowledged reading such instructions and agreed to comply fully with 
said instructions. Said instructions directed the weighers of livestock to 
use scale tickets on which the weight of each draft is recorded by means 
of the scales weight printing device, and stated(Comp. Ex. 20, pp. 2-3): 


The weigher shall make certain that the printed weight record agrees with the 
weight value visibly indicated on the weighbeam or dial when correct load balance is 
obtained. 


es ee 


The primary responsibility of a weigher is to determine and record the true weight 
of livestock drafts without prejudice or favor to any person or agency and without 
regard for livestock ownership, price, condition, fill, shrink, or other considerations. 


14. Respondent Livestock Marketers knowingly weighed the seven 
lots of hogs referred to in Finding 8, supra, at less than their true and 
correct weights, and to facilitate such shortweighing did not issue scale 
tickets to the sellers of such hogs. 


CONCLUSIONS 


Judge Baker, who saw and heard the witnesses testify, found that the 
“Respondents knowingly weighed livestock at less than their true and 
correct weights and to facilitate such short-weighing did not issue scale 
tickets to the sellers of such livestock” (Initial Decision, p. 21). Little 
need be said as to respondents secondary arguments challenging the 
sufficiency of the evidence supporting Judge Baker's findings as to such 
shortweighing. Judge Baker set forth in great detail (Initial Decision, 
pp. 6-18) the meticulous procedure followed by complainant's employees 
to demonstrate beyond a reasonable doubt that respondent Livestock 
Marketers shortweighed each of the seven lots of hogs sold by complain- 
ants employees to said respondent on August 15, 16, and 24, 1974. 
Judge Baker's findings are supported by hundreds of pages of testimony 
and detailed exhibits. Judge Baker's detailed findings are not included 
in this Decision solely in the interest of brevity, and because of the com- 
plete lack of merit to respondents’ evidentiary challenge. 
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The respondents refer to natural shrinkage of hogs, but the complain- 
ant’s investigatory procedure—which consists of placing its hogs the day 
or evening before a sale in a “dry lot” without access to feed and water, 
weighing them on the day of the sale, transporting them a substantial 
distance, reweighing them a mile or two(or several miles) away from the 
market under investigation, and then having them weighed by the 
market a few minutes after complainant's final weighing—eliminates 
shrinkage, as a practical matter, from consideration. 


Respondents challenge the accuracy of the weights determined by the 
complainant, but complainant's scale, which weighs to the nearest 
pound, was tested by scale experts immediately prior to each use and 
found to be a highly accurate weighing device. Respondents particularly 
challenge complainant's failure to place jacks under the front end of 
complainants truck when it was used to obtain complainant's final 
weights, but that would have no effect whatever on the accuracy of com- 
plainant’s weights(Tr. 251-253). 


Respondents complain that “no standard of variations in weight have 
been established or promulgated” (Appeal, p. 2), but such a standard is 
neither necessary nor desirable. The regulations require each stockyard 
owner, market agency or dealer who weighs livestock to “install, main- 
tain, and operate the scales used for such weighing so as to insure accur- 
ate weights’ (9 CFR 201.71). An honest and experienced weighmaster, 
using an accurate scale,” encounters no difficulty in insuring accurate 
weights. 


Respondents contend in their original brief, p. 4, and in their appeal 
brief, p. 2, that the standard allowance recognized by packers and the 
trade is at least 2% to 2-’2% variance from the actual weight, citing the 
testimony of complainant's witness, Morgan W. Stephens, at pp. 327- 
328 of the transcript. However, in view of respondent's objection, Mr. 
Stephens was not allowed to develop this testimony, and it was with 
drawn (Tr. 328-329). In any event, I am well aware of the trade custom 
referred to by Mr. Stephens and take official notice thereof. As stated in 
InreJ. A. Speight, 33 Agr Dec 280, 318, fn. 24 (1974): 


It is common practice in the industry for a buying station and packer to have an 
agreement as to shrink. It is common that the packer will allow a 2 or 2-2 percent 
shrink or weight loss during shipment from the buying station. If the shrink exceeds 
this amount the packer will bill the buying station back for the excess loss. If the 


2. A small tolerance in the accuracy of the scale is specified (Comp. Ex. 14, p. 2), viz., 2 
pounds per 1,000 pounds (0.2%), or 2-2 pounds per 1,000 pounds on a 5-pound graduated 
scale (0.25%). Respondents scale was tested by the State of Georgia just before the vio 
lations and again on Agusut 23, 1974, by complainant. Both tests show it to be an accurate 
weighing device. 
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shrink is consistently over the allowed percentage, a packer would probably look for 
another buying station from which to buy his hogs. A dealer who short-weighs hogs 
when he buys them and then sells them on his purchase weight is eliminating his 
shrink to the packer. The packer gets a high yield hog on slaughter and the buying 
station gets a satisfied customer and sure market for his hogs. 


That trade custom is based on the expected shrinkage of well-fed live 
stock frequently transported a significant distance from a buying 
station to a packing plant. It has no relevancy to the facts of this case 
where complainant's investigatory technique eliminates shrinkage, as a 
practical matter, from consideration. Specifically, it would neither be 
necessary nor desirable to publish a table of shrinkage expected during 
the few minutes and two to four miles travel between complainant's last 
weighing and respondent's weighing since no shrinkage, or virtually no 
shrinkage, would be expected. 


Although the Act does not require proof of a deliberate violation, a 
number of considerations compel the inference that respondent Live 
stock Marketers knowingly weighed the hogs involved herein at less 
than their true and correct weights. Just nine months earlier, respon 
dent Livestock Marketers was warned by complainant about inaccurate 
weighing of livestock and failure to properly complete scale tickets. 
Nonetheless, each of the seven lots of hogs sold by complainant to said 
respondent on August 15, 16, and 23, 1974, was shortweighed. No 
printed scale tickets were issued, which would facilitate false weighing. 
Also, on August 23, respondents scale was found to be in a back-bal- 
anced condition. As stated in Jn re Trenton Livestock, Inc., 33 Agr Dec 
499, 513 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 
F.2d 966 (C.A. 4), a“back- balanced scale will shortweigh livestock by the 
amount of the back-balancing when the scale is used in a normal 
manner, but additional short- weighing can easily be accomplished.” 


In addition, the two persons who performed the shortweighing on the 
three dates were not called as witnesses by respondents(even though on 
two of the dates the shortweighing was by Herbert Batten, President of 
respondent Paulk and Batten, Secretary-Treasurer of respondent Live 
stock Marketers, and Assistant Manager of both firms). In accordance 
with the settled policy of the Department, it is inferred that their testi- 
mony would have been adverse to respondents.’ 


Considering all of the facts, the inference is inescapable that respond- 


3. SeeIn re Edward Whaley, 35 Agr Dec__ (decided September 22, 1976); In re Ludwig 
Casca, 34 Agr Dec 1917, 1929-1930 (1975); In re Braxton M. Worsley, 33 Agr Dec 1547, 
1571-1572 (1974); In re Trenton Livestock, Inc., 33 Agr Dec 499, 514 (1974), affirmed sub 
nom. Trenton Livestock, Inc. v. Butz, 510 F.2d966(C.A. 4); In red. A. Speight, 33 Agr Dec 
280, 300-301 (1974); In reSy B. Gaiber& Co., 31 Agr Dec 474, 499 (1972). 
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ent Livestock Marketers knowingly and intentionally weighed the hogs 
involved herein at less than their true and correct weights. 


Although Judge Baker found that only Livestock Marketers partic- 
ipated in the false weighing involved in this case, she made the suspen- 
sion order applicable both to Livestock Marketers and Paulk and Batten. 
Both firms operate at the same location and use the same facilities. The 
same four individuals own 25% of the stock of each corporation and are 
officers or directors of each corporation. Judge Baker found that “{tJhere 
is a very real possibility of using one corporate entity to avoid a suspen- 
sion period levied on the other” (Initial Decision p.6), and that “the busi- 
ness transactions between the two corporations, the stock ownership, 
officers, and employee relationships, negate a corporate separateness 
with respect to the imposition of a sanction” (Initial Decision, p. 22). In 
these circumstances, it is settled that the corporate veils may be pierced 
in order to prevent the evasion of a suspension order under this Federal 
regulatory program. 


“Although a corporation and its shareholders are deemed separate en- 
tities for most purposes, the corporate form may be disregarded in the 
interests of justice where it is used to defeat an overriding public policy.” 
Bangor Punta Operations v. Bangor & A. R. Co., 417 U.S. 703, 713. “The 
existence of a separate corporate entity should not be permitted to frus- 
trate the purpose of a federal regulatory statute—‘corporate entity may 
be disregarded when failure to do so would enable the corporate device 
to be sued to circumvent a statute.’ ” Corn Products Refining Company 
v. Benson, 232 F.2d 554, 565 (C. A. 2).‘ 


A contrary holding would destroy effective regulation under this 


4. See also, Electric Bond Co. v. Comm'n, 303 U.S. 419, 440; United States v. Lehigh 
Valley R. R. Co., 254 U.S. 255, 258-271; Quinn v. Butz, 510 F.2d 743, 757-759 (C.A. D.C,); 
Ruidoso Racing Association, Inc. v. C. I. R., 476 F.2d 502, 506 (C.A. 10); Sebastopol Meat 
Company v. Secretary of Agriculture, 440 F.2d 983 (C.A. 9); Bruhn’s Freezer Meats v. 
United States Department of Agriculture, 438 F.2d 1332, 1343 (C.A. 8); Capitol Packing 
Company v. United States, 350 F.2d 67, 77 (C.A. 10); Dickey v. National Labor Relations 
Board, 217 F.2d 652, 653 (C.A. 6); United States v. A ycock-Lindsey Corp., 187 F.2d 117, 
118-119 (C.A. 5); Mansfield Journal Co. v. Federal Commun. Com’n, 180 F.2d 28, 37(C.A. 
D.C.); Atlantic Meat Co. v. Reconstruction Finance Corp., 155 F.2d 533, 533-535 (Emerg. 
C.A), certiorari denied, 329 U.S. 737; Ohio Tank Car Co. v. Keith Ry. Equipment Co, 148 
F.2d 4, 6-8 (C.A. 7), certiorari denied, 326 U.S. 730; Great Northern Co-op. Assn. v. 
Bowles, 146 F.2d 269, 271-273 (Emerg. C.A.); Alabama Power Co. v. McNich, 94 F.2d 
601, 618 (C.A.D.C.); Nettles v. Rhett, 94 F.2d 42, 46-48 (C.A. 4); Metropolitan Holding Co. 
v. Snyder, 79 F.2d 263, 266-267 (C.A. 8); Munson S.S. Line v. Commissioner of Internal 
Revenue, 77 F.2d 849, 850-851 (C.A. 2); In re M. & H. Produce Co., 34 Agr Dec 700, 746 
(1975), appeal pending; In re Harry C. Hardy, 33 Agr Dec 1383, 1407 (1974); In re Yasgur 
Farms, Inc., 33 Agr Dec 389, 414-415 (1974); In re Louis Romoff, 31 Agr Dec 158, 193-196 
(1972). 
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remedial legislation. It would not take long for most, if not all, persons 
subject to the Act to form two or more corporations to evade disciplinary 
orders. Hence it is necessary and appropriate to pierce the corporate 
veils and suspend both corporations owned and operated by the indi- 
viduals who violated the Act through one of their corporate entities. 


Although no evidence other than that relied on by Judge Baker is 
necessary in this respect, significant additional evidence is available. 
Specifically, complainant alleged in the complaint: 


IX 


During the period August 2, 1974 through September 5, 1974, respondent Live 
stock Marketers purchased hogs as a market agency and as a dealer. During said 
period, all or approximately all of the hogs purchased by Livestock Marketers on a 
dealer basis were sold or otherwise transferred to respondent Paulk and Batten. 
Said hogs were then sold or otherwise transferred to Sunnyland Foods, Inc. (a 
packer). 


X 


During the period referred to in paragraph IX, there were 29 transactions in 
which hogs were transferred to respondent Paulk and Batten by respondent Live- 
stock Marketers. In 26 of these transactions the hogs were sold or otherwise trans- 
ferred to respondent Paulk and Batten at a price higher than respondent Livestock 
Marketer's purchase price. The hogs in these 26 transactions were then sold by 
respondent Paulk and Batten to Sunnyland Foods, Inc., at the same price at which 
respondent Paulk and Batten had acquired them. No mark up in price over Paulk 
and Batten’s “purchase” price was made. The hogs in the remaining transactions 
were transferred to respondent Paulk and Batten by respondent Livestock Mar- 
keters at the very same price as that at which respondent Livestock Marketers had 
acquired them. Said hogs were then sold to Sunnyland Foods, Inc., at a price higher 
than respondent Paulk and Batten’s purchase price. 


Complainant’ proposed exhibits 26 and 27, which were offered to 
prove the allegations of paragraph X of the complaint just quoted, were 
rejected (Tr. 591) in view of the vigorous objections by the respondents 
(see Tr. 548-587). However, the facts contained in exhibits 26 and 27 
prove the foregoing allegations in paragraph X of the complaint, show- 
ing that in every transaction between the two respondent corporations 
during the month of the violations herein, involving $521,305.96 worth 
of hogs (computed from Comp. Ex. 27), the owners of the two respond- 
ent corporations treated them as a single “profit center,” with one cor 
poration or the other, but never both, selling the hogs at a mark-up from 
its purchase price. This is strong evidence that the owners treated the 
two corporations as one, at least with respect to a major portion of their 
activities. 


The respondents in their answer did not deny paragraphs IX or X of 
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the complaint quoted above. They contended, merely, that there is no 
showing that such transactions were in violation of the Act or any rule 
or regulation contained thereunder. Complainant’s attorney made an 
offer of proof of the rejected exhibits, citing the rules of practice (9 CFR 
202.11(8)), which provide: 


If the evidence[ excluded] consists of a brief oral statement or of an exhibit, it shall 
be inserted into the transcript in toto. In such event, it shall be considered a part of 
the transcript if the Secretary decides that the judge’s ruling in excluding the evi- 
dence was erroneous. 


Under that rule, the excluded exhibits accompanied the transcript and 
may now be relied on, if additional proof is necessary to pierce the cor- 
porate veils.° 


The complainant recommended in its brief a 30-day suspension order, 
but Judge Baker reduced the suspension period to seven days because of 
her view as to the adverse effect of a longer suspension on the respond- 
ents customers (Initial Decision, pp. 29-30). However, Judge Baker's 
action in this respect is contrary to the Department's settled sanction 
policy. 


It is the Department's policy in all of the regulatory programs adminis- 
tered by the Department to impose severe sanctions for serious vio 
lations to serve as an effective deterrent not only to the individual 
respondents but also to other potential violators.® Specifically, the 
serious nature of the false weighing problem in the livestock industry 
has been set forth at great length in a number of recent decisions, and 


5. Fairness to the respondents does not require a remand for the purpose of considering 
this evidence inasmuch as (1) the allegations of the complaint substantiated by this ev+ 
dence were not denied by respondents in their answer, (2) respondents unwarranted objec- 
tions resulted in the erroneous exclusion of the evidence; and (3) complainant's counsel 
cited the rule which alerted respondents to the fact that should the ruling be regarded as 
erroneous the evidence would be admitted by the Judicial Officer. As stated in Southern 
Nat. Mfg. Co., Inc. v. Environmental Pro. Agcy., 470 F.2d 194, 200 (C.A. 8), “[t}hese provi- 
sions for agency review gave adequate advance warning to petitioners that excluded unfav- 
orable evidence might later be admitted to their detriment.” 


6. See, e.g., In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. 
Maine Pototo Growers v. Butz, ___ F.2d__(C.A. 1; No. 75-1445, decided July 30, 
1976); In re J. Acevedo & Sons, 34 Agr Dec 120, 145-160 (1975), affirmed sub nom. J. 
Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Southwest Produce, 34 Agr 
Dec 160, 171 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 
(C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 1884, 1913 (1974), affirmed sub nom. Mar- 
vin Tragash Co. v. United States Dept. of Agr., 524 F.2d 1255 (C.A. 5); In re James J. 
Miller, 33 Agr Dec 53, 64-80 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 
(C.A. 5); In re Trenton Livestock, Inc., 33 Agr Dec 499, 539-550 (1974), affirmed sub nom. 
Trenton Livestock, Inc. v. Butz, 510 F.2d 966(C.A. 4). 
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the minimum suspension period imposed by the Judicial Officer in 
recent years in false weighing cases has been 30 days.’ During the 25- 
year period from 1950 to 1974, the average suspension order imposed in 
false weighing cases was 245 days, and the median suspension imposed 
was 90 days.® 


Even where a significant suspension period would have an adverse 
effect on the economy of the area and a violator’s customers, it is the 
Department's policy to impose a severe sanction for false weighing. As 
stated in In re Overland Stockyards, 34 Agr Dec 1808, 1851-1852 
(1975): 


2 2 eS 


A strong argument was made in this case that a lengthy suspension of the 
respondent stockyards would be a serious blow to the dairy industry, in particular, 
and to the economy of Hanford and surrounding communities. There are only two 
livestock markets in California, other than the respondent stockyards, specializing 
in dairy cattle, and they are each approximately 250 miles away. I appreciate fully 
the arguments made as to the adverse effect that a lengthy suspension of the 
respondent stockyards will have on the dairy industry and the economy in the area. 
However, this is an argument which is made, to a lesser degree, frequently in false 
weighing cases. If it were given persuasive weight, the sanctions imposed under the 
Act for false weighing would not serve as an effective deterrent to future violations 
by the respondents or by other potential violators. The serious problem of livestock 
false weighing in the country would be even greater than it now is. 


Moreover, in the present case, the facts do not establish that a 30-day 
suspension will seriously affect the economy of the area or respondents 
customers. There is another packer buying station for hogs in the same 
town as respondents facility, and a third packer hog buying station nine 
miles away (Tr. 605-606). Moreover, official notice is taken of the fact 
that there are 11 registered market agencies selling hogs on a commis. 
sion basis within about 40 miles of respondents facility. One or more of 
such markets are selling hogs on any day of the business week. 


Respondents contend that the shortweighing in this case was just 
slightly over 1% of the actual weight of the hogs (actually 1.17%). But 
1.17% of the total value of the hogs bought by respondent Livestock 
Marketers would be over $82,000 per year. Moreover, as stated in In re 
J. A. Speight, 33 Agr Dec 280, 317 (1974), in which respondents were 
suspended for 30 days for shortweighing hogs “just a fraction over one 


7. InreJ. A. Speight (30 days), 33 Agr Dec 280, 314-330 (1974); In re Trenton Livestock, 
Inc. (30 days), 33 Agr Dec 499, 515, 523-550 (1974), affirmed sub nom. Trenton Livestock, 
Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re Braxton M. Worsley (60 days), 33 Agr Dec 1547, 
1556-1593 (1974); In re Overland Stockyards (49 days), 34 Agr Dec 1808, 1822-1857 
(1975). 


8. See In re Trenton Livestock, Inc., supra, 33 Agr Dec at 525, 529-538. 
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percent” (33 Agr Dec at 317, fn. 24): 


[E]ven slight false weighing is a serious violation of the Act. The cumulative effect 
of 10 to 20 percent of the livestock in the country being shortweighed even by a 
small amount is an unwarranted burden to the livestock industry which should be 
significantly reduced. False weighing, at times, is used as an unfair competitive 
practice, rather than (or in addition to) being a means of underpaying the seller. 


wt S18 


Ai. s 


A buyer who shortweighs livestock is able to offer a few cents more per pound 
since he is paying it on a weight that is less than the actual weight of the livestock. 
The buyer who short-weighs livestock therefore has an unfair means of perpetuat- 
ing himself in business at the expense of his competitors who weigh livestock 
accurately. 


In explaining the rationale for the 30-day suspension order in the 
Speight case, it was further stated(33 Agr Dec at 317-319): 


The 30-day suspension imposed in this case is substantially more severe than the 
suspensions imposed recently for comparable violations. The violations in this case 
were small compared to many other cases. The respondents were shortweighing 
hogs just a fraction over one percent. The violations occurred only at their buying 
station, but the suspension affects their business away from their buying station. 
About 93% of the respondents business is conducted away from their buying 
station. Hence the suspension in this case affects their entire livestock activities for 
about 26 business days. 


& & 


This case should serve as notice to the livestock industry that the current sanction 
policy for false weighing and other serious violations of the Act is significantly more 
severe than the policy previously followed. If the violations in this case had been 
more flagrant, or if the respondents were not engaged in a daily business, with most 
of their business not involved in the violations, the suspension period would have 
been substantially greater. 


In the Overland Stockyards case, referred to above, in which the 
“proven shortweighing of the 14 cows averaged 9 or 10 pounds per cow 
* * *Tor] about % of 1% of the total weight of each cow” (34 Agr Dec at 
1849), complainants recommended 90-day suspension order was 
reduced by the Judicial Officer to 49 days because of the tremendous 
size and volume of livestock handled by the respondent stockyards, viz., 
the respondent stockyards investment was “8 times as great as the 
average of the other [stockyards] and 36 times as great as the smallest;” 
and respondent handled “about twice as many animals as the average 
stockyards’ (34 Agr Dec at 1850).° 


9. In two recent cases involving false weighing at hog buying stations, a 30-day suspension 
cont.... 
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In the present case, under the Department's settled sanction policy, 
the suspension period would be substantially greater than 30 days 
except for the fact that the order applies to both corporations, which 
handle a very large volume of livestock, and the order also affects the 
auction market activity of respondent Livestock Marketers, even though 
the false weighing was done by Livestock Marketers only in its dealer 
capacity. 


Considering all of the circumstances in this case, respondents should 
be suspended for 30 days to serve as an effective deterrent to respond- 
ents and to other potential violators, and respondents should be ordered 
to cease and desist from the weighing violations found to have occurred. 
The suspension order should also contain provisions to insure that the 
suspension period is effectively served. See In re George Townsend, 34 
Agr Dec 363, 365 (1975). 


Respondents contended during the oral argument before the Judicial 
Officer that consideration should be given to assessing a civil penalty 
under the Packers and Stockyards Act amendments enacted September 
13, 1976 (90 Stat. 1249), rather than a suspension order; but section 10 
of the amendatory legislation expressly provides that pending cases are 
to be disposed of under the provisions “in effect immediately prior to the 
effective date of this Act” (90 Stat. 1252). But even if the amendatory 
legislation were applicable, a 30-day suspension order would be appro- 
priate in this case. 


ORDER 


Respondent Livestock Marketers, Inc., its successors and assigns, its 
officers, directors, agents and employees, directly or through any cor. 
porate or other device, in connection with transactions subject to the 
Act; and respondent Paulk and Batten Livestock Co., Inc., its successors 
and assigns, its officers, directors, agents and employees, directly or 
through any corporate or other device, in connection with transactions 
subject to the Act; shall cease and desist from: 


(1) Weighing livestock at other than true and correct weights, 





..cont. 

order was imposed in one case (Jn re Trenton Livestock, Inc., supra, 33 Agr Dec 499, 516 
(1974)) and a 60-day suspension order in the other (Jn re Braxton M. Worsley, 33 Agr Dec 
1547, 1583 (1974)) in large part because Trenton’s livestock business was so many times 
larger than Worsley’s livestock business that the 30-day suspension in Trenton was more 
severe than the 60-day suspension in Worsley (see 33 Agr Dec at 1579-1581). 
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(2) Issuing accountings to sellers ef livestock on the basis of false and 
incorrect weights; 


(3) Paying the sellers of livestock on the basis of false and incorrect 
weights; 


(4) Failing to issue scale tickets; and 


(5) Failing to operate livestock scales owned or controlled by them in 
accordance with the regulations under the Act constituting INSTRUC- 
TIONS FOR WEIGHING LIVESTOCK. 


Respondents shall keep accounts, records, and memoranda that fully 
and correctly disclose all transactions involved in their business under 
the Act, including, among others, scale tickets and accounts of purchase 
which show the true and correct weight of the livestock purchased by 
respondents on a weight basis. 


Respondents are suspended as registrants under the Act for thirty (30) 
days. 


The cease and desist provisions of this Order shall become effective 
upon the day after service of this Order. The suspension provisions of 
this Order shall become effective on the 15th day after service thereof 
on the respondents: Provided, however, that if by any means or device 
whatever, all or part of the suspension period is not effectively served 
during the period indicated above, the effective date of the beginning of 
the suspension period (or the part thereof not effectively served) shall be 
(i) the date fixed by a court of competent jurisdiction which issues an 
appropriate order with respect thereto, or (ii) upon a showing made by 
complainant that it is not likely that such an order will be entered by any 
court, the date subsequently fixed by the Judicial Officer (jurisdiction is 
hereby retained by the Judicial Officer indefinitely for this limited 
purpose). 


(No. 17,392) 


In re WAYNESBORO LIVESTOCK YARD, INC. P&S Dicket No. 5336. Decided 
October 12, 1976. 


Consent order — Sanction 
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Respondent has consented to issuance of the order herein against it for wilfull violations of 
the Act and the regulations in connection with its operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations, and 
respondent is suspended as a registrant under the Act for 90 days. 


Thomas C. Heinz, for complainant. 
Wm. Vol. Jones, Jr., Waynesboro, MS, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which it admits the juris- 
dictional allegations of the Complaint, neither admits nor denies the 
remaining allegations, waives oral nearing and further procedure under 
the rules of practice (9 CFR 202.1 et seq.), and consents to the issuance 
of a specified order containing findings of fact and conclusions based 
upon the allegations of the Complaint, the order to become effective on 
the sixth day after service upon respondent. Complainant has recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Waynesboro Livestock Yard, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business located 
at Waynesboro, Mississippi. 


(b) Respondent is, and at times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. (a) Respondent, on or about the date and in the transactions 
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referred to in the tabulation below, in connection with purchases of live- 
stock by respondent in commerce on a weight basis at its buying station, 
(1) knowingly weighed the livestock at less than their true and correct 
weights; (2) paid the seller or caused the seller to be paid for the livestock 
on the basis of such false weights. 


Date of No. of Head Respondent's True and Weight 
Purchase and Purchase Wt. Correct Wt. _ Difference 
1975 Description (Pounds) (Pounds) (Pounds) 

Sept. 24 1 Hamp Sow 410 418 -8 
Sept. 24 1 Red Gilt 310 316 -6 
Sept. 24 2 White Barrows 

and 750 757 -7 

2 White Gilts 


(b) Respondent, in connection with the transactions set forth. 
above, failed to issue scale tickets to the seller of the livestock and failed 
to retain scale tickets as a part of respondent’s books and records. 


3. Respondent, in connection with the resale in commerce of livestock 
on a transfer-of-purchase-weight-basis (1) knowingly represented the 
weights of the livestock at more than the true and correct weights as de- 
tailed in the tabulation below; and (2) issued sales invoices to the buyers 
and made payments on the basis of such false weights, copies of which 
invoices were made a part of respondent’s books and records. 


SALES BY WAYNESBORO LIVESTOCK YARDS, INC., 
TO BRYAN PACKING COMPANY, WEST POINT, MISSISSIPPI 
AT WEIGHTS GREATER THAN THE PURCHASE WEIGHTS 


PAY SALE WEIGHT 
DATE NO. HEAD WEIGHT WEIGHT CHANGE LBS. 
June 25, 1975 2 355 385 30 
June 25, 1975 4 780 810 30 
June 25, 1975 3 560 580 20 
June 25, 1975 2 365 380 15 
June 25, 1975 1 195 225 30 
July 2, 1975 5 990 1010 20 
July 2,1975 20 3950 4020 70 
July 2, 1975 10 1965 2050 85 
July 2, 1975 27 5245 5390 145 
July 2, 1975 14 2790 2840 50 
July 9, 1975 3 570 600 30 
July 9, 1975 10 1965 2050 85 


July 16, 1975 12 2365 2420 55 
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TO BRYAN PACKING COMPANY, WEST POINT, MISSISSIPPI 
AT WEIGHTS GREATER THAN THE PURCHASE WEIGHTS 


DATE 


July 16, 1975 

July 16, 1975 

July 16, 1975 

July 16, 1975 

July 16, 1975 

July 23, 1975 

July 23, 1975 

July 30, 1975 

July 30, 1975 
August 6, 1975 
August 6, 1975 
August 6, 1975 
August 6, 1975 
August 6, 1975 
August 13, 1975 
August 13, 1975 
August 13, 1975 
August 13, 1975 
August 13, 1975 
August 13, 1975 
August 20, 1975 
August 20, 1975 
August 20, 1975 
August 20, 1975 
August 27, 1975 
August 27, 1975 
August 27, 1975 
August 27, 1975 
August 27, 1975 
September 3, 1975 
September 3, 1975 
September 3, 1975 
September 3, 1975 
September 3, 1975 
September 10, 1975 
September 10, 1975 
September 10, 1975 
September 10, 1975 
September 10, 1975 
September 17, 1975 
September 17, 1975 
September 17, 1975 
September 17, 1975 
September 17, 1975 
September 17, 1975 


NO. HEAD 
20 


PAY 
WEIGHT 
3975 
995 
375 
375 
1605 
655 
5385 
2580 
3370 
3600 
4040 
195 
595 
220 
1695 
1510 
2920 
560 
580 
595 
3880 
180 
2005 
3255 
4030 
935 
2340 
5340 
395 
390 
1645 
1230 
5545 
6400 
3200 
3815 
4240 
4775 
3290 
1130 
345 
1450 
2125 
1635 
1485 


SALE 
WEIGHT 


4075 
1050 
385 
385 
1680 
660 
5485 
2660 
3450 
3700 
4140 
210 
620 
230 
1775 
1610 
3020 
610 
590 
615 
3980 
190 
2105 
3355 
4130 
990 
2390 
5400 
410 
410 
1690 
1270 
5645 
6500 
3300 
3915 
4340 
4850 
3390 
1170 
380 
1490 
2225 
1735 
1550 


WEIGHT 
CHANGE LBS. 


100 
55 
10 
10 
75 

5 

100 
80 
80 

100 

100 
15 
25 
10 
80 

100 

100 
50 
10 
20 

100 
10 

100 

100 

100 
55 
50 
60 
15 
20 
45 
40 

100 

100 

100 

100 

100 
75 

100 
40 
35 
40 

100 

100 
65 
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SALES BY WAYNESBORO LIVESTOCK YARDS, INC., 
TO BRYAN PACKING COMPANY, WEST POINT, MISSISSIPPI 
AT WEIGHTS GREATER THAN THE PURCHASE WEIGHTS 


PAY SALE WEIGHT 
DATE NO. HEAD WEIGHT WEIGHT  CHANGELBS. 
September 17, 1975 12 2375 2450 75 
September 17, 1975 5 1055 1100 45 
September 17, 1975 9 2015 2070 55 
September 24, 1975 5 1020 1070 50 
September 24, 1975 4 750 810 60 
September 24, 1975 1 200 210 10 
September 24, 1975 10 2150 2230 80 
September 24, 1975 10 2130 2150 20 
September 24, 1975 2 410 435 25 
September 24, 1975 2 350 390 40 
September 24, 1975 2 385 400 15 
September 24, 1975 9 1865 1920 55 
September 24, 1975 3 600 620 20 


4. Respondent, in connection with the resale in commerce of livestock 
on a transfer-of-purchase-price-basis (1) knowingly represented the price 
of the livestock at more than the true price or cost per cwt. as detailed in 
the tabulation below, and (2) issued sales invoices to the buyer showing 
these inflated prices as the actual purchase prices, copies of which 
invoices were made a part of respondent’s books and records. 
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CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2, 3, and 4 herein, 
respondent has wilfully violated sections 312(a) and 401 of the Act (7 
U.S.C. 213(a), 221) and sections 201.49, 201.50, 201.55, 201.71 and 
201.73-1 of the regulations (9 CFR 201.49, 201.50, 201.55, 201.71, 
201.73-1). 


Inasmuch as respondent has consented to the issuance of the order set 
forth below and complainant has recommended the order be issued, the 
order will be issued. 


ORDER 


Respondent, in connection with its operations subject to the Act shall 
cease and desist from: 


1. Weighing livestock at other than true and correct weights; 
2. Failing to issue scale tickets to sellers of livestock; 


3. Paying the sellers of livestock on the basis of false and incorrect 
weights; 


4. Issuing billings or invoices to buyers of livestock on the basis of 
false and incorrect weights; 


5. Selling to or collecting from buyers of livestock sold in commerce 
on the basis of false and incorrect weights; 


6. Failing to operate livestock scales owned or controlled by the 
respondent in accordance with the regulations under the Act consti- 
tuting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in its business 
under the Act, including, among other things, copies of scale tickets, 
purchase invoices, and sales invoices, which copies show the true and 
correct weights of livestock purchased by respondent on a weight basis. 


Respondent is suspended as a registrant under the Act for a period of 
90 days. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth (6) day after service upon 
respondent. 
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(No. 17,393) 


In re HUGH BEEMAN. P&S Docket No. 5270. Decided October 15, 1976. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for wilful 
violation of the Act and the regulations in connection with his operations as a market 
agency thereunder in failing to comply with the bonding requirements thereof. 
Respondent is ordered to cease and desist from said violation. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that respondent has wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et segq.). 


Respondent filed an answer on April 9, 1976, in which he admits the 
jurisdictional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure under 
the rules of practice (9 CFR 202.1 et seq.), and consents to the issuance 
of a specified order containing findings of fact and conclusions based 
upon the allegations of the complaint, the order to become effective on 
the sixth day after service upon respondent. Complainant has recom- 
mended that the cease and desist order consented to by the respondent 
be issued but that respondent not be suspended as a registrant under the 
Act since respondent is now in compliance with the bonding require- 
ments under the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Hugh Beeman, hereinafter referred to as the respondent, is an 
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individual whose principal place of business is located at Houston, Texas 
77038. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in commerce on 
a commission basis; and 


(2) Registered with the Secretary of Agriculture as a market 
agency to buy livestock on a commission basis in commerce and as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported in the annual report of 
his livestock activities during the period January 1, 1974, through 
December 31, 1974, the respondent was required under the Act and the 
regulations, to increase from $5,000 to $16,000 the amount of bond or 
bond equivalent maintained by him to secure the performance of his 
market agency and dealer obligations. Respondent was notified by letter 
on June 4, 1975, and by certified mail on or about June 25, 1975, that if 
he continued his livestock operations without adequate bond coverage as 
required under the Act and the regulations, he would be in violation of 
section 312(a) of the Act and sections 201.29 and 201.30 of the regula- 
tions promulgated thereunder. Notwithstanding such notice, respondent 
has continued to engage in the business of a market agency buying live- 
stock on a commission basis in commerce without furnishing the ad- 
ditional bond coverage or its equivalent as required under the Act and 
the regulations. 


CONCLUSIONS OF LAW 


By reason of the facts found in finding of fact 2 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
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Packers and Stockyards Act, as amended and supplemented, and the 
regulations promulgated thereunder, without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 17,394) 


CHARLES E. FRANK and RONALD R. MARRIOTT, d/b/a CATTLE PALACE 
AUCTION v. TOM FOSTER, LOUIS MICHNER and MORRIS MICHNER, 
d/b/a ATWATER LIVESTOCK AUCTION OCOMPANY, and A. C. 
REUSCHER. P&S Docket No. 5016. Decided October 15, 1976. 


Failure to file Answer—(Reuscher) admission of facts—Worthless checks in pur- 

ported payment for livestock—Consignment of animals sold and not paid for— 

Security interest—reservation of by sellers—Failure to pay—knowledge of— 

Good faith purchasers—failure to prove—Proceeds of sale—wrongful 
withholding of—Reparation 


Where respondents Tom Foster, Louis Michner and Morris Michner had knowledge at the 
time respondent Reuscher consigned the animals in issue to them that said animals 
had been sold and had not previously been paid for, and said respondents sold the 
animals for net proceeds of $4,383.11 and $8,342.21 for a total net of $12,725.32, 
said respondents and respondent Reuscher are jointly and severally liable to com- 
plainant for $12,725.32 for which reparation is awarded complainants against all 
respondents herein with interest. 


Worthless checks—difference between net proceeds and worthless checks issued 
by Reuscher—Reparation 


Respondent A. C. Reuscher is further liable to complainants for the difference between the 
total net proceeds, $12,725.32, and the total amount of worthless checks issued by 
him in purported payment of $32,656.07. This difference is $19,930.75, for which 
reparation is awarded complainants against respondent Reuscher with interest. 


Total reparation entitled to 


Complainants are entitled to total reparation in the amount of $32,656.07 plus interest as 
found herein. 
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John J. Casey, Presiding Officer. 
Robert B. Stemfels, Lodi, CA, for complainants. 
John Bucan, Merced, CA, for respondents Foster, Michner. 
Respondent Reuscher, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
as amended (7 U.S.C. 181 et seg.), in which the complainants seek 
reparation in the total sum of $32,656.07, alleging in substance that 
checks issued by respondent Reuscher in purported payment for live- 
stock purchased on November 20 and 27, 1973, were unpaid, and that 
Reuscher sold the same livestock at the other respondents’ (Atwater’s) 
auction and Atwater withheld the proceeds. 


Copies of the complaint and copies of the investigation report pre- 


pared by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR § 202.40) were served on respondents on July 15, 1974, 
and a copy of the investigation report was served on the complainants on 
July 16, 1974. 


Respondents Tom Foster, Louis Michner and Morris Michner filed an 
answer, in substance denying that the cattle in question were unpaid for 
and alleging that they rightfully withheld proceeds of sale of cattle con- 
signed by Reuscher. 


At the time of service of the copies of the complaint and the investiga- 
tive report, respondent Reuscher was notified that an answer thereto 
should be filed within 20 days after such service and that failure to file 
an answer would be deemed an admission of the allegations contained in 
the complaint, and the case file would be forwarded to the Office of the 
Secretary for the issuance of a default order without oral hearing, as pro- 
vided in the rules of practice at 9 CFR § 202.41(d). No answer was filed 
by respondent Reuscher. 


An oral hearing as requested by the Atwater respondents, was held on 
June 16, 1975 before James E. Andrews of the Office of the General 
Counsel of this Department. Complainants were represented by Robert 
B. Sternfels, Esq., Lodi, California. Respondents Tom Foster, Louis 
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Michner and Morris Michner were represented by John Bucan, Esq., 
Merced, California. Only Reuscher testified at the hearing; no exhibits 
were introduced into evidence. The parties stipulated to substantially all 
the facts contained in the Department’s investigation report. Briefs were 
filed on behalf of complainants and the Atwater respondents. 


FINDINGS OF FACT 


1. Complainants Charles E. Frank and Ronald R. Marriott at all times 
material herein were partners doing business as Cattle Palace Auction 
(Cattle Palace) with their principal place of business located at Elk 
Grove, California, and engaged in business as a market agency selling 
livestock for their own account, operating on Cattle Palace Auction, a 
posted stockyard subject to the Act, and so registered with the Secretary 
of Agriculture under the Act. 


2. Respondents Tom Foster, Louis Michner and Morris Michner at all 
times material herein were partners doing business as Atwater Live- 
stock Auction Co. (Atwater), with their principal place of business 
located at Atwater, California, and engaged in business as a market 
agency buying and selling livestock on a commission basis, and as a 
dealer buying and selling livestock for their own accounts, operating on 
Atwater Livestock Auction Co., a posted stockyard subject to the Act, 
and so registered with the Secretary of Agriculture under the Act. 


3. Respondent A. C. Reuscher at all times material herein was 
engaged in business as a dealer buying and selling livestock in commerce 
for his own account, and so registered with the Secretary of Agriculture 
under the Act. 


4. On November 20, 1973, respondent Reuscher purchased 71 head of 
cattle at Cattle Palace for $13,364.49. He issued a check in that amount 
in purported payment. The check was deposited in complainants’ bank 
account a week later, on or about November 27, 1973. 


5. On November 23, 1973, Reuscher consigned 26 of the same 71 
head, along with an additional 53 head purchased elsewhere, to Atwater 
for sale. In payment for the 79 head consigned, Atwater issued Reuscher 
a check for $14,504.84. The net proceeds from the sale of the 26 head 
purchased on November 20 at Cattle Palace was $4,383.11. 


6. Reuscher issued to Atwater for cattle purchases, drafts drawn on 
his account at the Union Bank, as follows: 
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Date of Purchase Date of Draft Amount 
10/26/73 10/30/73 $ 8,703.40 
11/2/73 11/6/73 9,990.34 
11/9/73 11/12/73 3,750.00 
11/16/73 11/20/73 10,111.63 
11/23/73 11/27/73 2,653.29 

$35,208.66 


The drafts had not been paid in spite of numerous exhortations by 
Atwater officials, who, in view of the dropping of prices on the cattle 
market at the time, were concerned about their prospects of ever having 
the drafts paid by Reuscher. Sometime during the period between 
November 23 and November 30, 1973, payment was stopped on the 
$14,504.84 check which Atwater had issued on November 23 to 
Reuscher. 


7. On November 27, 1973, respondent Reuscher purchased 87 head of 
cattle at Cattle Palace for $19,291.58. He issued a check in that amount 
in purported payment. The check was deposited in complainants’ bank 
account a week later, on or about December 4, 1973. 


8. On November 30, 1973, Reuscher consigned 37 of the same 87 
head, along with an additional 51 head purchased elsewhere, to Atwater 
for sale. The net proceeds from the sale of the 37 head purchased on 
November 27 at Cattle Palace was $8,342.21. 


9. Reuscher, on November 30 after the sale of his cattle, went to the 
office at Atwater and asked to be paid. He was told at this time that pay- 
ment had been stopped on the check he had received the previous week 
and that the proceeds of both sales were being applied to his account. 
Reuscher needed the proceeds to pay for the cattle and so advised 
Atwater’s office manager at the time he was told that he would not be 
paid. Atwater refused and still refuses to pay Reuscher. The total pro- 
ceeds, $32,232.18, were applied by Atwater to Reuscher’s account. 


10. The checks issued to Cattle Palace on November 20 and 27, 1973, 
by Reuscher were not honored by Reuscher’s bank because there were 
not sufficient funds in his account to pay the checks. Cattle Palace has 
never received payment for Reuscher’s livestock purchases of November 
20 and 27, 1973. 


11. The complaint was filed within 90 days of the accrual of the cause 
of action alleged therein. 


CONCLUSIONS 
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The failure of respondent Reuscher to file an answer within the 
specified time limit is deemed an admission of the allegations of the 
complaint (9 CFR § 202.41(c) and (d)). Thus, respondent Reuscher is 
deemed to have admitted in substance that, acting as a dealer as defined 
in the Act, he purchased livestock on the following dates, in the follow- 
ing amounts: 


Date Number Amount 
Nov. 20, 1973 71 head $13,364.49 
Nov. 27, 1973 87 head 19,291.58 


from complainants, on Cattle Palace Auction, a posted stockyard subject 
to the Act, thus in commerce, and in payment therefor issued checks 
which were not honored. 


Failure to pay in connection with purchase of livestock in commerce 
has been held to constitute an unjust practice in violation of the Act on 
the basis of which reparation may be awarded. Jackson v. Carte and 
Whitt, 32 A.D. 1129 (1973). 


It has been held that a dealer is subject to the jurisdiction of the Secre- 
tary under the reparation provisions of the Act. John F. Lizer v. Lowell 
W. Peters, 29 A.D. 402 (1970). 


The facts in Findings of Fact 6 and 9 were established in part through 
testimony at the hearing in Eric Loretz, d/b/a Cattlemen’s Livestock 
Market v. Tom Foster, Louis Michner and Morris Michner d/b/a Atwater 
Livestock Auction, and A. C. Reuscher, P. & S. Docket No. 5001. 
Reuscher’s consignments to Atwater on November 23 and 30, 1973, in- 
cluded livestock purchased from both Cattlemen’s and Cattle Palace, and 
Atwater’s use of the proceeds from the sale of those consignments as set- 
offs against Reuscher’s cattle buying account in Atwater formed the 
basis for the reparation complaint against Atwater in P. & S. Docket No. 
5001 as well as this case, Docket No. 5016. Consequently, much of the 
testimony at the hearing in Docket No. 5001 is pertinent to this case. 
The evidence was developed to a greater extent at the hearing in Docket 
No. 5001, and complainants requested in their brief that the record of 
that proceeding be made a part of the instant proceeding. We take of- 
ficial notice of the testimony of Atwater’s office manager, who testified 
for the Atwater respondents, and of respondent Reuscher, who was 
cross-examined by counsel for the Atwater respondents, and Respond- 
ent’s Exhibit #1 introduced by counsel for the Atwater respondents, in 
that hearing, to the extent that such testimony establishes the facts set 
forth in Findings of Fact 6 and 9. See generally, Cyc Fed Proc (3rd Ed) 
§ 26.217. 
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At the hearing in P&S Docket No. 5001, Joseph Jones, office manager 
of Atwater, testified that at approximately 4 or 5 o'clock in the after- 
noon of November 30, 1973, he informed Reuscher of the stop payment 
order on the check previously issued to him, and of the set-off which At- 
water would make of the proceeds of sale of the animals which Reuscher 
had sold that day, and that Reuscher responded as follows (Tr. 58 et 


seq.): 


Q. And, what did Mr. Reuscher say? 


A. Well, he said, (What am I going to pay the people?” He said, “How am I going to 
pay for the cattle then?” 


He said, “Well, if you take this money, how will I pay for the cattle?” 
And, I said, “If I give you the money, how will you pay us?” 
Q. Is this the first’ time that you knew that the cattle that he had was not paid for? 


A. Yes, that was the first time that I knew. That was because the bill of sale had 
come through for a period of years and were handled all the same way and there was 
no implication ever given that they were anything but clear. 


Clearly, the Atwater respondents knew at that time that the animals 
which Reuscher had consigned to them for sale, and which had been 
sold, had not previously been paid for. 


Complainants held each of Reuscher’s checks for approximately a 
week before depositing it in their (complainants) bank for collection. 
Clearly, this was an extension of credit by complainants. It was incon- 
sistent with the language printed on complainants’ invoices, “This is a 
cash market.” However, also printed on complainants’ invoices was the 
following: “Title to livestock remains property of seller until check or 
draft given as payment is honored and paid.” Section 2-401 of the Uni- 
form Commercial Code provides in pertinent part as follows: 


Each provision of this Article with regard to the rights, obligations and remedies of 
the seller, the buyer, purchasers or other third parties applies irrespective of title to 
the goods except where the provision refers to such title. Insofar as situations are 
not covered by the other provisions of this Article and matters concerning title 
become material the following rules apply: 


(1) * * * Any retention or reservation by the seller of the title (property) in goods 
shipped or delivered to the buyer is limited in effect to a reservation of a security 
interest. * * * 


Clearly, complainants had a security interest in the livestock in ques- 
tion, and if the Atwater respondents did not know that the livestock had 
been delivered on credit and that a security interest had been reserved, 
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they certainly knew that the livestock were unpaid for. A market 
agency’s withholding proceeds under such circumstances has been held 
many times to be an unjust practice in violation of section 307 of the Act 
(7 U.S.C. 208). Minot Livestock Auction v. Wood Bros., et al., 24 A.D. 
459 (1965); Cameron Livestock Auction v. Abbeville, et al., 25 A.D. 208 
(1966); Burson v. Porter, 27 A.D. 1240 (1968); Ahrendt v. Mobridge, 30 
A.D. 1881 (1971); Hays Livestock, et al., 498 F.2d 925, 33 A.D. 1122 
(10th Cir., 1974). See also, Rice v. Wilcox, 34 A.D. 1651 (1975) and Mid- 
So. Order Buyers v. Tige Enterprises, 34 A.D. 1691 (1975). 


The Atwater respondents claimed to be “good faith purchasers.” They 
were not. A “good faith purchaser” must have a mistaken belief that his 
transferor has a right to transfer the property in question, and must 
have “good faith” about such a belief. A “good faith purchaser” is the 
same as an “innocent purchaser,” defined in Simon v. Travelers Ins. 
Companies, 378 N.Y.S. 2d 870 at 872 (N.Y. Co., 1975), as “one who by 
an honest contract purchases property without knowledge or means of 
knowledge sufficient to charge him in law with notice of any infirmity in 
the title of the seller. See 43 C.J.S. Innocent p. 1203. In other words, the 
purchaser must have no reasonable basis to suspect that the person from 
whom he purchased the property did not have good title.” A “good faith 
purchaser” is the same as a “bona fide purchaser,” defined in Raub v. 
General Income Sponsors of Iowa, Inc., 176 N.W. 2d 216, 219 (Iowa, 
1970) as “one who takes a conveyance of real estate in good faith from 
the holder of legal title, paying a valuable consideration for it without 
notice of outstanding equities.” 


The time when a “good faith purchaser” must have such a belief in 
“good faith,” is the time of consummation of the transaction by which he 
gives value and acquires possession of the property in question. OMalley 
v. United Producers & Consumers Coop., Inc., 387 P. 2d 1016 (Ariz., 
1964); Coburn v. Drown, 114 Vt. 158, 40 A. 2d 528 (1945); B.C.S. 
Corporation v. Colonial Discount Co., 169 Misc. 711, 8 N.Y.S. 2d 65 
(City Court of N.Y., N.Y. Co., 1938); McFaddin v. Evans-Snider-Buel 
Co., 185 U.S. 505; National Car Rental v. Fox, 500 P. 2d 1148 (Ariz. 
App., 1972). In this case, that would be, not the time when the Atwater 
respondents last gave value to Reuscher, but the time when they with- 
held the proceeds of sale of the animals in question. 


In the O'Malley case, defendant had a judgment against one Nasser, 
who had a cotton picking machine in his possession. Plaintiff had an 
interest in the machine. Defendant purchased that machine at an execu- 
tion sale on its judgment against Nasser. Between the date of the 
Sheriff's levy and the date of the execution sale, defendant received a 
letter informing it of the plaintiff's interest in the machine. Defendant 
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was held not to be an “innocent purchaser for value.” 


In the Coburn case, defendant gave a check to a seller of certain cattle. 
After giving its check but before receiving possession, defendant 
received actual knowledge that its seller had previously sold the same 
animals to plaintiff. Defendant took delivery of the cattle after that. 
Defendant was held in substance to be a purchaser for value but not in 
good faith. 


In the B.C.S. Corporation case, defendant has a security interest in 
certain cars in the possession of a car dealer. It released its security 
interest in those cars, in return for a note and chattel mortgage on a car 
which the dealer had sold to one Kraus. However, defendant had 
advance actual knowledge that plaintiff had “floor planned” the car sold 
to Kraus, that is, the plaintiff had supplied the money which was used to 
pay the manufacturer for the car, and plaintiff had a trust receipt for it. 
Defendant was held in substance to be a purchaser for value but not in 
good faith. 


In the McFaddin case, judgment creditors of one Blocker, attached cer- 
tain cattle possessed by Blocker with actual knowledge that the cattle 
had been mortgaged to another. The Supreme Court held, 185 U.S. at 
511: 


The condition of the [judgment creditors] is very different from that of a purchaser 
for a valuable consideration without notice of an alleged prior incumbrance. It can- 
not be said that they parted with any money or other valuable consideration in reli- 
ance upon the disclosures of the registry record. 

The indebtedness of Blocker to them had accrued years before; and if the record did 
not, under the decisions of the Arkansas Supreme Court, give them constructive 
notice of the existence of the mortgage debts, it is admitted to have given them the 
actual knowledge upon which they proceeded in suing out the writ of attachment. 
The judgment in their favor in the attachment suit, though conclusive as against 
Blocker, gave them no property rights in the cattle as against the mortgagees, and if 
their attempt to appropriate the mortgaged property is defeated, they are in no 
worse position than if the [mortgagees] had not advanced the money with which the 
cattle were purchased. If the problem were made to turn upon the equities between 
the two classes of creditors, the solution would be an easy one. With the legal title to 
the property in the common debtor, no court of equity would prefer the lien of a 
mere attachment to that of a prior mortgage given to secure the money advanced to 
purchase the property, if the attachment creditor had actual knowledge of the 
existence and nature of the mortgage. 


In National Car Rental v. Fox, defendant held worthless checks of one 
River Ranch Sales Corporation, and exchanged two of such checks for 
two cars in the possession of River Ranch. Defendant knew that River 
Ranch was primarily engaged in selling cars belonging to others. The 
Court held, “(W]e think that defendant knew or should have known that 
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River Ranch was not the true owner of the automobiles in question.” De- 
.fendant was held in substance to be a purchaser for value but not in good 
faith. 


It is pertinent that if the Atwater respondents are compelled to pay 
the net proceeds of the sales on November 23 and 30, 1973, of livestock 
which Reuscher consigned but had not paid for, those respondents are in 
no worse position than if complainants had not sold the livestock to 
Reuscher, and Reuscher had not consigned them to Atwater. 


Consequently, the Atwater respondents will be ordered to pay to 
complainants the amount of the proceeds from the sale by Atwater of 
cattle purchased by Reuscher from complainants on November 20 and 
27, 1973. The record reveals that Atwater sold the 26 head purchased 
November 20 for a net amount of $4,383.11, and sold the 37 head pur- 
chased November 27, 1973, for a net amount of $8,342.21. Thus, all 
respondents are jointly and severally liable to complainants for the sum 
of $12,725.32. In addition, respondent Reuscher is liable to com- 
plainants for the difference between $12,725.32 and the $32,656.07 
total of the two worthless checks he issued. Complainants are not en- 
titled to receive more than a total of $32,656.07 plus interest, however. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
Ed., Appendix page 550). It constitutes “an order for the payment of 
money” within the meaning of section 309(f) of the Act (7 U.S.C. 210). 


That section provides that if respondents do not comply with this 
order within the time limit in this order, complainants may within one 
year of the date of this order file in the District Court of the United 
States for the District in which they reside or in which is located the 
principal places of business of the respondents, or in any State Court 
having general jurisdiction of the parties, a petition setting forth briefly 
the cause for which they claim damages and this order in the premises. * 
That section further provides that such suit in the District Court shall 
proceed in all respects like other civil suits for damages except that the 
findings and orders herein shall be prima facie evidence of the facts 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 








1584 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 35 A.D. 1584 


herein stated, and the petitioners shall not be liable for costs in the Dis- 
trict Court nor for costs at any subsequent stage of the proceedings 
unless they accrue upon their appeal. That section further provides that 
if the petitioners finally prevail, they shall be allowed a reasonable at- 
torney’s fee to be taxed and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or rearguments 
or proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On respondents’ right to judicial review hereof see Maly Livestock 
Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). 


ORDER 


Within 30 days from the date hereof, respondents A. C. Reuscher, 
Tom Foster, Louis Michner, and Morris Michner shall jointly and 
severally pay to complainants Charles E. Frank and Ronald R. Marriott 
as reparation, the sum of $12,725.32 with interest thereon at the rate of 
8 percent per annum from January 1, 1974, until paid; respondent A. C. 
Reuscher additionally shall pay complainants Charles E. Frank and 
Ronald R. Marriott as reparation, the sum of $19,930.75 with interest 
thereon at the rate of 8 percent per annum from January 1, 1974, until 
paid. 


Copies hereof shall be served on the parties. 


(No. 17,395) 


ERIC LORETZ, d/b/a CATTLEMEN’S LIVESTOCK MARKET v. TOM FOSTER, 
LOUIS MICHNER and MORRIS MICHNER, d/b/a ATWATER LIVESTOCK 
AUCTION COMPANY, and A. C. REUSCHER. P&S Docket No. 5001. De 
cided October 15, 1976. 


Failure to file Answer—(Reuscher) admission of facts—W orthless checks in pur- 

ported payments for livestock—Consignment of animals sold and not paid for— 

Defrauded seller—rights of—Failure to pay—knowledge of—Good faith pur- 

chasers—failure to prove—Proceeds of sale— wrongful withholding of— Repar- 
ation 
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Where respondents Tom Foster, Louis Michner, and Morris Michner had knowledge at the 
time respondent Reuscher consigned the animals in issue to them that said animals 
had been sold and had not previously been paid for, and said respondents sold the 
animals for net proceeds of $9,190.92 and $6,346.29 for a total net of $15,537.21, 
said respondents and respondent Reuscher are jointly and severally liable to com- 
plainant for $15,537.21 for which reparation is awarded complainant against all 
respondents herein with interest. 


Worthless checks— difference between net proceeds and worthless checks issued 
by Reuscher—Reparation 


Respondent A. C. Reuscher is further liable to complainant for the difference between the 
net proceeds of sale, $15,537.21, and the total amount of worthless checks issued by 
him in purported payment of $26,600.68. This difference is $11,123.47, for which 
reparation is awarded complainant against respondent Reuscher with interest. 


Total reparation entitled to 


Complainant is entitled to total reparation in the amount of $26,660.68 plus interest as 
found herein. 


JohnJ. Casey, Presiding Officer. 
Morton L. Friedman, Sacramento, CA, for complainant. 
John Bucan, Merced, CA, for respondents F oster, Michners. 
Respondent Reuscher pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
as amended (7 U.S.C. 181 et seq.), in which the complainant seeks repa- 
ration in the total sum of $26,660.68, alleging in substance that checks 
issued by respondent Reuscher in purported payment for livestock pur- 
chased on November 21 and 28, 1973, were unpaid, and that Reuscher 
sold the same livestock at the other respondents’ (Atwater’s) auction and 
Atwater withheld the proceeds. 


Copies of the complaint and copies of the investigation report pre 
pared by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to section 202.40 of the rules of 
practice(9 CFR§ 202.40) were served on respondents on June 14, 1974, 








1586 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 35 A.D. 1584 


and a copy of the investigation report was served on the complainant on 
the same date. 


Respondents Tom Foster, Louis Michner and Morris Michner filed an 
answer in substance denying that the cattle in question were unpaid for 
and alleging that they rightfully withheld proceeds of sale of cattle con- 
signed by Reuscher. 


At the time of service of the copies of the complaint and the investiga- 
tive report, respondent Reuscher was notified that an answer thereto 
should be filed within 20 days after such service and that failure to file 
an answer would be deemed an admission of the allegations contained in 
the complaint, and the case file would be forwarded to the Office of the 
Secretary for the issuance of a default order without oral hearing, as pro- 
vided in the rules of practice at9 CFR§ 202.41(d). No answer was filed 
by respondent Reuscher. 


An oral hearing as requested by the Atwater respondents, was held on 
June 17, 1975 before James E. Andrews of the Office of the General 
Counsel of this Department. Complainant was represented by Morton L. 
Friedman, Esq., Sacramento, California. Respondents Tom Foster, Louis 
Michner and Morris Michner were represented by John Bucan, Esq., 
Merced, California. Four witnesses testified at the hearing, including re- 
spondent A. C. Reuscher, who was subpoenaed by complainant. One ex- 
hibit was introduced into evidence, and the parties stipulated to substan- 
tially all the facts contained in the Department’s investigation report. 
Briefs were filed on behalf of complainant and the Atwater respondents. 


FINDINGS OF FACT 


1. Complainant Eric Loretz at all times material herein was doing 
business at Cattlemen’s Livestock Market (Cattlemen’s) with his princi- 
pal place of business located at Galt, California, and engaged in business 
as a market agency selling livestock on a commission basis, and as a 
dealer buying and selling livestock for his own account, operating on 
Cattlemen’s Livestock Market, a posted stockyard subject to the Act, 
and so registered with the Secretary of Agriculture under the Act. 


2. Respondents Tom Foster, Louis Michner and Morris Michner at all 
times material herein were partners doing business as Atwater Live 
stock Auction Co. (Atwater), with their principal place of business lo 
cated at Atwater, California, and engaged in business as a market agen- 
cy buying and selling livestock on a commission basis, and as a dealer 
buying and selling livestock for their own accounts, operating on Atwa- 
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ter Livestock Auction Co., a posted stotkyard subject to the Act, and so 
registered with the Secretary of Agriculture under the Act. 


3. Respondent A. C. Reuscher at all times material herein was en- 
gaged in business as a dealer buying and selling livestock in commerce 
for his own account, and so registered with the Secretary of Agriculture 
under the Act. 


4. On Wednesday, November 21, 1973, respondent Reuscher pur 
chased 48 head of cattle at Cattlemen’s for $9,592.58. He issued a check 
in that amount in purported payment. The next day was Thanksgiving 
Day and the check was deposited in complainant's account on Friday, 
November 23, 1973, which was the next business day. 


5. On November 23, 1973, Reuscher consigned 47 of the same 48 
head, along with an additional 32 head purchased elsewhere, to Atwater 
for sale. In payment for the 79 head consigned, Atwater issued Reuscher 
a check for $14,504.84. The net proceeds from the sale of the 47 head 
purchased on November 21 at Cattlemen’s was $9,190.92. 


6. Reuscher issued to Atwater for cattle purchases, drafts drawn on 
his account at the Union Bank, as follows: 


Date of Purchase Date of Draft Amount 
10/26/73 10/30/73 $ 8,703.40 
11/2/73 11/6/73 9,990.34 
11/9/73 11/12/73 3,750.00 
11/16/73 11/20/73 10,111.63 
11/23/73 11/27/73 2,653.29 

$35,208.66 


The drafts had not been paid in spite of numerous exhortations by Atwa- 
ter officials, who, in view of the dropping of prices on the cattle market 
at the time, were concerned about their prospects of ever having the 
drafts paid by Reuscher. Sometime during the period between November 
23 and November 30, 1973, payment was stopped on the $14,504.84 
check which Atwater had issued on November 23 to Reuscher. 


7. On November 28, 1973, Reuscher purchased 100 head of cattle for 
$17,068.10 at Cattlemen’s. He issued a check in that amount in pur. 
ported payment. The check was deposited in complainant's account on 
the next day, November 29, 1973. 


8. On November 30, 1973, Reuscher consigned 34 of the same 100 
head, along with an additional 54 head purchased elsewhere, to Atwater 
for sale. The net proceeds from the sale of the 34 head purchased on No 
vember 28 at Cattlemen’s was $6,346.29. 
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9. Reuscher, on November 30 after the sale of his cattle, went to the 
office at Atwater and asked to be paid. He was told at this time that pay- 
ment had been stopped on the check he had received the previous week 
and that the proceeds of both sales were being applied to his account. 
Reuscher needed the proceeds to pay for the cattle and so advised At- 
water's office manager at the time he was told that he would not be paid. 
Atwater refused and still refuses to pay Reuscher. The total proceeds, 
$32,232.18, were applied by Atwater to Reuscher’s account. 


10. The checks issued to Cattlemen’s on November 21 and 28, 1973, 
by Reuscher were not honored by Reuscher’s bank because there were 
not sufficient funds in his account to pay the checks. Cattlemen’s has 
never received payment for Reuscher’s livestock purchases of November 
21 and 28, 1973. 


11. The complaint was filed within 90 days of the accrual of the cause 
of action alleged therein. 


CONCLUSIONS 


The failure of respondent Reuscher to file an answer within the speci- 
fied time limit is deemed an admission of the allegations of the com- 
plaint(9 CFR§ 202.41(¢ and(d)). Thus, respondent Reuscher is deemed 
to have admitted in substance that, acting as a dealer as defined in the 
Act, he purchased livestock on the following date, in the following 
amounts: 


Date Number Amount 
November 21, 1973 48 head $ 9,592.58 
November 28, 1973 100 head 17,068.10 


from complainant, on Cattlemen’s Livestock Market, a posted stockyard 
subject to the Act, thus in commerce, and in payment therefor issued 
checks which were not honored. 


Failure to pay in connection with purchase of livestock in commerce 
has been held to constitute an unjust practice in violation of the Act on 
the basis of which reparation may be awarded. Jackson v. Carte and 
Whitt, 32 A.D. 1129 (1973). 


It has been held that a dealer is subject to the jurisdiction of the Secre 
tary under the reparation provisions of the Act. John F. Lizer v. Lowell 
W. Peters, 29 A.D. 402 (1970). 
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At the hearing, Joseph Jones, office manager of Atwater, testified 
that at approximately 4 or 5 oclock in the afternoon of November 30, 
1973, he informed Reuscher of the stop payment order on the check 
previously issued to him, and of the set-off which Atwater would make 
of the proceeds of sale of the animals which Reuscher had sold that day, 
and that Reuscher responded as follows(Tr. 58 et seq.): 


Q. And, what did Mr. Reuscher say? 


A. Well, he said, “What am I going to pay the people?” He said, “How amI going to 
pay for the cattle then?” 


He said, “Well, if you take this money, how will I pay for the cattle?” 
And, I said, “If I give you the money, how will you pay us?” 
Q. Is this the first time you knew that the cattle that he had was not paid for? 


A. Yes, that was the first time that I knew. That was because the bill of sale had 
come through for a period of years and were handled all the same way and there was 
no implication ever given that they were anything but clear. 


Clearly, the Atwater respondents knew at that time that the animals 
which Reuscher had consigned to them for sale, and which had been 
sold, had not previously been paid for. 


Since complainant received two valueless checks from Reuscher in 
purported payment for the cattle, he might, as a defrauded seller, follow 
the proceeds of their sale into the hands of anyone but a bona fide pur- 
chaser for value without notice. Minot Livestock Auction v. Wood Bros., 
et al., 24 A.D. 459 (1965); Cameron Livestock Auction v. Abbeville, et 
al., 25 A.D. 208 (1966); Burson v. Porter, 27 A.D. 1240 (1968); Ahrendt 
v. Mobridge, 30 A.D. 1881 (1971); Hays Livestock, et al., 498 F.2d 925, 
33 A.D. 1122 (10th Cir., 1974). See also Rice v. Wilcox, 34 A.D. 1651 
(1975) and Mid-So. Order Buyers v. Tige Enterprises, 34 A.D. 1691 
(1975). 


The Atwater respondents claimed to be “good faith purchasers.” They 
were not. A “good faith purchaser” must have a mistaken belief that his 
transferor has a right to transfer the property in question, and must 
have “good faith’ about such a belief. A “good faith purchaser” is the 
same as an “innocent purchaser,” defined in Simon v. Travelers Ins. 
Companies, 378 N.Y.S. 2d 870 at 872 (N.Y. Co., 1975), as “one who by 
an honest contract purchases property without knowledge or means of 
knowledge sufficient to charge him in law with notice of any infirmity in 
the title of the seller. See 43 C.J.S. Innocent p. 1203. In other words, the 
purchaser must have no reasonable basis to suspect that the person from 
whom he purchased the property did not have a good title.” A “good 
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faith purchaser” is the same as a “bona fide purchaser,” defined in Raub 
v. General Income Sponsors of Iowa, Inc. 176 N.W. 2d 216, 219 (Iowa, 
1970) as “one who takes a conveyance of real estate in good faith from 
the holder of legal title, paying a valuable consideration for it without 
notice of outstanding equities.” 


The time when a “good faith purchaser” must have such a belief in 
“good faith,” is the time of consummation of the transaction by which he 
gives value and acquires possession of the property in question. O’Malley 
v. United Producers & Consumers Coop., Inc., 387 P. 2d 1016 (Ariz. 
1964); Coburn v. Drown, 114 Vt. 158, 40 A. 2d 528 (1945); B.C.S. 
Corporation v. Colonial Discount Co., 169 Misc. 711, 8 N.Y.S. 2d 65 
(City Court of N.Y., N.Y. Co., 1938); McFaddin v. Evans-Snider-Buel 
Co., 185 U.S. 505; National Car Rental v. Fox, 500 P. 2d 1148 (Ariz. 
App., 1972). In this case, that would be, not the time when the Atwater 
respondents last gave value to Reuscher, but the time when they with- 
held the proceeds of sale of the animals in question. 


In the O’Malley case, defendant had a judgment against one Nasser, 
who had a cotton picking machine in his possession. Plaintiff had an 
interest in the machine. Defendant purchased that machine at an execu- 
tion sale on its judgment against Nasser. Between the date of the 
Sheriffs levy and the date of the execution sale, defendant received a 
letter informing it of the plaintiffs interest in the machine. Defendant 
was held not to be an “innocent purchaser for value.” 


In the Coburn case, defendant gave a check to a seller of certain cattle. 
After giving its check but before receiving possession, defendant re 
ceived actual knowledge that its seller had previously sold the same 
animals to plaintiff. Defendant took delivery of the cattle after that. 
Defendant was held in substance to be a purchaser for value but not in 
good faith. 


In the B.C.S. Corporation case, defendant had a security interest in 
certain cars in the possession of a car dealer. It released its security 
interest in those cars, in return for a note and chattel mortgage on a car 
which the dealer had sold to one Kraus. However, defendant had ad- 
vance actual knowledge that plaintiff had “floor planned” the car sold to 
Kraus, that is, that plaintiff had supplied the money which was used to 
pay the manufacturer for the car, and plaintiff had a trust receipt for it. 
Defendant was held in substance to be a purchaser for value but not in 
good faith. 


In the McFaddin case, judgment creditors of one Blocker, attached cer- 
tain cattle possessed by Blocker with actual knowledge that the cattle 
had been mortgaged to another. The Supreme Court held, 185 U.S. at 
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The condition of the [judgment creditors] is very different from that of a purchaser 
for a valuable consideration without notice of an alleged prior incumbrance. It can 
not be said that they parted with any money or other valuable consideration in rel 
ance upon the disclosures of the registry record. The indebtedness of Blocker to 
them had accrued years before; and if the record did not, under the decisions of the 
Arkansas Supreme Court, give them constructive notice of the existence of the 
mortgage debts, it is admitted to have given them the actual knowledge upon which 
they proceeded in suing out the writ of attachment. The judgment in their favor in 
the attachment suit, though conclusive as against Blocker, gave them no property 
rights in the cattle as against the mortgagees, and if their attempt to appropriate 
the mortgaged property is defeated, they are in no worse position than if the [mort- 
gagees] had not advanced the money with which the cattle were purchased. If the 
problem were made to turn upon the equities between the two classes of creditors, 
the solution would be an easy one. With the legal title to the property in the common 
debtor, no court of equity would prefer the lien of a mere attachment to that of a 
prior mortgage given to secure the money advanced to purchase the property, if the 
attachment creditor had actual knowledge of the existence and nature of the 
mortgage. 


In National Car Rental v. Fox, defendant held worthless checks of one 
River Ranch Sales Corporation, and exchanged two of such checks for 
two cars in the possession of River Ranch. Defendant knew that River 
Ranch was primarily engaged in selling cars belonging to others. The 
Court held, “(W]e think that defendant knew or should have known that 
River Ranch was not the true owner of the automobiles in question.” De- 
fendant was held in substance to be a purchaser for value but not in good 
faith. 


It is pertinent that if the Atwater respondents are compelled to pay 
the net proceeds of the sales on November 23 and 30, 1973, of livestock 
which Reuscher consigned but had not paid for, those respondents are in 
no worse position than if complainant had not sold the livestock to 
Reuscher, and Reuscher had not consigned them to Atwater. 


Consequently, the Atwater respondents will be ordered to pay to com- 
plainant the amount of the proceeds from the sale by Atwater of cattle 
purchased by Reuscher from complainant on November 21 and 28, 1973. 
The record reveals that Atwater sold the 47 head purchased November 
21 for a net amount of $9,190.92, and sold the 34 head purchased 
November 28, 1973, for a net amount of $6,346.29. Thus, all respond- 
ents are jointly and severally liable to complainant for the sum of 
$15,537.21. In addition, respondent Reuscher is liable to complainant 
for the difference between $15,537.21 and the $26,660.68 total of the 
two worthless checks he issued. Complainant is not entitled to receive 
more than a total of $26,660.68 plus interest, however. 
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This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR§ 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
Ed., Appendix page 550). It constitutes “an order for the payment of 
money’ within the meaning of section 309(f) of the Act(7 U.S.C. 210). 


That section provides that is respondents do not comply with this 
order within the time limit in this order, complainant may within one 
year of the date of this order file in the District Court of the United 
States for the District in which he resides or in which is located the prin- 
cipal places of business of the respondents, or in any State Court having 
general jurisdiction of the parties, a petition setting forth briefly the 
causes for which he claims damages and this order in the premises.* 
That section further provides that such suit in the District Court shall 
proceed in all respects like other civil suits for damages except that the 
findings and orders herein shall be prima facie evidence of the facts 
herein stated, and the petitioner shall not be liable for costs in the Dis 
trict Court nor for costs at any subsequent stage of the proceedings un- 
less they accrue upon his appeal. That section further provides that if 
the petitioner finally prevails, he shall be allowed a reasonable at 
torney's fee to be taxed and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On resnondents right to judicial review hereof see Maly Livestock 
Commission v. Hardin, et al., 446 F.2d4, 30 A.D. 1063 (8C., 1971). 


ORDER 


Within 30 days from the date hereof, respondents A. C. Reuscher, 
Tom Foster, Louis Michner, and Morris Michner shall jointly and sev- 
erally pay to complainant Eric Loretz as reparation, the sum of 
$15,537.21 with interest thereon at the rate of 8 percent per annum 
from January 1, 1974, until paid; respondent A. C. Reuscher ad- 


*It is requested that copies of all pleadings filed by any party in any such suit, be filed with 
the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 20250, for 
inclusion in the file on this reparation proceeding. It is further requested that if the con- 
struction of the Act or the jurisdiction to issue this order, becomes an issue in any such 
suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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ditionally shall pay complainant Eric Loretz as reparation, the sum of 
$11,123.47 with interest thereon at the rate of 8 percent per annum 
from January 1, 1974, until paid. 


Copies hereof shall be served on the parties. 


In re ARLOW K. KIEHL. P&S Docket No. 5294. Decided October 22, 1976. 


Answer—failure to file—admission of facts—Checks or drafts— insufficient 
funds—Failure to pay when due 


Where respondent wilfully violated the Act and the regulations in connection with his 
operations as a dealer thereunder, as found herein, respondent is ordered to cease and 
desist from said violations. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), here 
inafter called the Act. It was instituted by a Complaint filed on May 18, 
1976, by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. The Complaint alleges that 
respondent wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and section 201.43(b) of the regulations(9 CFR 201.43(b)). 


Copies of the Complaint and the rules of practice governing pro- 
ceedings under the Act were served upon respondent by the Hearng 
Clerk by certified mail. 


Respondent was informed in the letter of service that an Answer 
should be filed within 20 days, and that failure to answer denying the 
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allegations in the Complaint and requesting an oral hearing would con- 
stitute admission of such allegations and waiver of such hearing. 


Respondent has failed to file an Answer within the time prescribed. 
Accordingly, the material facts alleged in the Complaint, which are 
admitted by respondent's failure to file an Answer, are adopted and set 
forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to section 
202.9(c) of the rules of practice, as amended (9 CFR 202.90 as 
amended). 


FINDINGS OF FACT 


1. (a) Arlow K. Kiehl, hereinafter referred to as the respondent, is an 
individual with his principal place of business located at R.D. 4, Mustard 
Road, Watertown, New York. 


(b) Respondent at all times material herein was engaged in the 
business of buying and selling livestock as a dealer in commerce for his 
own account. 

2. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in the Complaint, pur- 
chased livestock in commerce, and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on deposit in 
the account upon which such checks were drawn. 

(b) Respondent, on or about the dates and in the transactions 
specified in the Complaint, purchased livestock in commerce and failed 
to pay, when due, the full amount of the purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts stated in paragraph II herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations(9 CFR 201.43(b)). 


ORDER 


Respondent, in connection with his operations as a dealer under the 
Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in 
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commerce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall be effective from the sixth day after the Decision and 
Order become final.* Copies hereof shall be served upon the parties. 


Pursuant to the amended rules of practice governing procedures under 
the Packers and Stockyards Act, this Decision and Order become final 
without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after service, 
as provided in sections 202.16 and 202.18 of the rules of practice as 
amended. 


(No. 17,397) 


In re OVERLAND STOCKYARDS, a Corporation. P&S Docket No. 5370. 
Decided October 22, 1976. 


Consent order—Sanction 


Respondent has consented to issuance of the order herein against it for wilfull violations of 
the Act and the regulations in connection with its operations as a packer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations. Further, 
respondent is assessed a civil penalty of $5,000.00, and respondent is suspended as a 
registrant under the Act until it demonstrates that it is no longer insolvent. 


John E. Ford, for complainant. 
Jan L. Kahn, Hanford, CA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


*The Decision and Order became final October 22, 1976 — Ed. 
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This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented' (7 U.S.C. 181 et seq.), 
instituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondent has wilfully violated the Act and the regulations 
issued thereunder(9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice(9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Overland Stockyards, herein referred to as the respondent, is a 
California corporation with its principal place of business located at 
10565 9th Avenue, Hanford, California 93230. 


(b) Respondent at all times material herein, was: 


(1) Engaged in the business of conducting and operating Over- 
land Stockyards, a stockyard, posted under the subject to the provisions 
of the Act; 


(2) Engaged in the business of buying and selling livestock in 
commerce for its own account and selling livestock in commerce on a 
commission basis; and 


(3) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy and 
sell livestock on commission in commerce. 


2. (a) Respondent's current liabilities as of August 30, 1976, exceeded 
its current assets. As of said date, respondent had current assets in the 
amount of $329,361.42 and current liabilities in the amount of 
$504,200.75, resulting in an excess of current liabilities over current as- 
sets of $174,839.33. 


1. The Packers and Stockyards Act was most recently amended by Public Law 94-410, 
9th Congress, H.R. 8410, September 13, 1976, 90 STAT. 1249 et seq. 














OVERLAND STOCKYARDS 1597 
Cite as 35 A.D. 1595 


(b) Respondents current liabilities as of September 27, 1976, 
exceeded its current assets. As of said date, respondent had current 
assets in the amount of $228,976.93 and current liabilities in the 
amount of $427,636.60, resulting in an excess of current liabilities over 
current assets of $198,659.67. 


3. Respondent, during the period August 30, 1976, through 
September 27, 1976, engaged in business as a market agency and dealer 
in commerce, notwithstanding the fact that during such period 
respondent's current liabilities exceeded its current assets. 


4. Respondent, during the period from August 30, 1976 through 
September 29, 1976 used funds received as proceeds from the sale of 
livestock consigned to it for sale on a commission basis for purposes of 
its own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to owners and consignors of 
livestock, and failed to maintain and use properly its “Custodial Account 
For Shippers Proceeds’, thereby endangering the prompt accounting 
therefor and payment of the portions thereof due the owners or 
consignors of livestock, in that: 


(a) As of August 30, 1976, respondent had outstanding checks 
drawn on its “Custodial Account For Shippers Proceeds’ and proceeds 
due shippers in the amount of $531,754.70, and had to offset such 
checks and such amounts due, cash in said bank account in the amount 
of $116,221.44 and deposits in transit and current proceeds receivable 
in the amount of $223,012.74, resulting in a deficiency of $192,520.52 
in funds available to pay shippers’ proceeds. 


(b) As of September 27, 1976, respondent had outstanding checks 
drawn on its “Custodial Account For Shippers Proceeds’ and proceeds 
due shippers in the amount of $404,812.27, and had to offset such 
checks and such amounts due, cash in said bank account in the amount 
of $66,504.67 and deposits in transit and current proceeds receivable in 
the amount of $145,590.42, resulting in a deficiency of $192,717.18 in 
funds available to pay shippers proceeds. 


(Q Such deficiencies in respondent's custodial account were caused 
in part, by respondent's (1) failing to deposit in its custodial account, 
within the time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock, (2) depositing pro- 
ceeds receivable into the respondent's general operating account, (3) 
withdrawing custodial bank account funds for deposit into respondent's 
general operating bank account, and (4) advancing custodial bank 
account funds to pay for livestock before such livestock was sold by 
respondent. 
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CONCLUSIONS 





By reason of the facts set forth in finding of fact 2 herein, 
respondent's financial condition does not meet the requirements of the 
Act(7 U.S.C. 204). 


By reason of the facts set forth in findings of fact 3 and 4 herein, 
respondent has violated sections 307 and 312(a) of the Act(7 U.S.C. 208 
and 213(a)), and sections 201.40, 201.41, and 201.42 of the regulations 
(9 CFR 201.40, 201.41, and 201.42). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, in connection 
with respondent's operations subject to the Act, shall cease and desist 
from: 


(1) Operating as a market agency or dealer, as defined by the Act, 
while its current liabilities exceed its current assets; 


(2) Failing to deposit the proceeds from the sale of consigned livestock 
into the “Custodial Account For Shippers Proceeds” in conformity with 
the provisions of section 201.42(c) of the regulations(9 CFR 201.42(9); 


(3) Using funds received as proceeds from the sale of livestock 
handled on a commission basis for purposes of its own and for purposes 
other than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers, and making such other use of shippers’ pro- 
ceeds in its possession or control as will endanger or impair the faithful 
and prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto; and 


(4) Failing to otherwise maintain its “Custodial Account For Shippers 
Proceeds” in conformity with the provisions of section 201.42 of the 
regulations(9 CFR 201.42). 


Respondent is suspended as a registrant under the Act until such time 
as it shall demonstrate that it is no longer insolvent and that the deficit 
in its “Custodial Account For Shippers’ Proceeds” has been eliminated. 





( 
) 
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When respondent demonstrates that it is no longer insolvent and that 
the deficit in its “Custodial Account For Shippers Proceeds’ has been 
eliminated, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 


The respondent shall pay a civil penalty in the amount of $5,000.00 
(Five Thousand Dollars) to the Treasurer of the United States, such 
amount to be paid by certified check or money order within seven (7) 
days from the effective date of this order, and to be forwarded to the 
Director, Packers and Stockyards Division, Office of the General Coun- 
sel, United States Department of Agriculture, Washington, D.C. 20250. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 17,398) 


In re STERLING COLORADO BEEF CoO., a corporation, and CERES LAND Co,, 
a corporation [Ceres, Inc.]. P&S Docket No. 5201. Decided 
September 20, 1976. 


Ruling on Certified Questions 


DorotheaA. Baker, Administrative Law Judge. 
Terrance J. Weber, for complainant. 
David Palmer, Denver, CO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


On July 20, 1976, Administrative Law Judge Dorothea A. Baker certi- 
fied to the Judicial Officer the question as to whether an order should be 
entered requiring the Hearing Clerk to serve upon respondents counsel 
“copies of all witness or document subpoenas requested or issued in con 
nection with the evidentiary hearing presently scheduled to begin in this 
action on July 26, 1976.” That certification was inadvertently not 
brought to my attention, and I was not aware of it until September 15, 
1976, when I discovered it in the file, which I reviewed in connection 
with a later certification. Although the matter would now appear to be 
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moot, it is the long standing and settled practice under the Packers and 
Stockyards Act and other regulatory statues of the Department that the 
Hearing Clerk is neither required nor authorized to serve applications 
for subpoenas or copies of subpoenas on the parties. The Packers and 
Stockyards Act and the rules of practice issued pursuant thereto do not 
provide for discovery. Fairbank v. Hardin, 429 F.2d 264, 268 (C.A. 9), 
certiorari denied, 400 U.S. 943. Although motions and requests filed 
pursuant to§ 202.10 of the rules of practice (9 CFR 202.10) are served 
by the Hearing Clerk on the parties, applications for subpoenas and sub- 
poenas issued under § 202.12 of the rules of practice(9 CFR 202.12) are 
not“motions” or“requests,” and they are not served on the parties. 


On September 10, 1976, Judge Baker certified to the Judicial Officer 
questions relating to whether the complaint placed respondents Sterling 
Colorado Beef Company and Ceres, Inc., on notice that evidence would 
be offered to prove that dual ownership, ie, the ownership and 
financing of a packer by a custom feedlot, is an unfair, unjustly dis 
criminatory or deceptive practice; and whether said respondents were 
denied due process of law by failure to plead all of the facts detailing 
that evidence which was to be offered (exhibits 20-23, 41, 45-47, and 50- 
56) in support of complainant's dual ownership allegations. 


Paragraphs XII, XIII and XV of the complaint apprised the respond- 
ents of complainant's legal theory that such dual ownership is illegal 
under the Act. This was sufficient to place respondents on notice that 
evidence would be introduced to prove that such dual ownership violates 
the Act. In addition, complainant's counsel made it clear at the outset of 
the hearing(Tr. 5-23) that complainant must prove: 


(1) The existence of such dual ownership; and 


(2) That such dual ownership is an unfair, unjustly discriminatory or 
otherwise illegal practice. 


Complainant's position is that such dual ownership is similar to a per 
se violation in that complainant contends that all instances of such dual 
ownership violate the Act (9 CFR 201.70(a)); but such dual ownership 
differs from a per se violation in that complainant concedes it must 
prove, case by case, that such dual ownership violates the Act. 


Complainant's position in this case is identical to complainant's posi- 
tion in Beef Industry Action Committee v. United States, No. 74-1411 
(C.A. 10), attached to respondents brief, in which it is stated: 


Regulation 201.70a regarding dual ownership or control relationships between 
packers and custom feedlots is an advisory rule of the type characterized in Excel 
Packing Co., Inc., etal. v. United S tates, etal, (unreported No. 19280, 8thCir., May 
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23, 1968) and United States v. Donahue Bros,, 59 F.2d 1019 (8th Cir. 1932), (see 
also Fairbank v. Hardin, 429 F. 2d 264, 269 [9th Cir. 1970] ) in that if the Secretary 
of Agriculture is to issue “final orders’ relating to dual ownership or control 
situations between packers and custom feedlots, it will be necessary for the Ad- 
ministrator of the Packers and Stockyards Administration to institute ad- 
ministrative proceedings against such dual ownership or control situations and to 
demonstrate therein, on a case by case basis, that not only does the dual ownership 
between a packer and custom feedlot exist (a violation of Regulation 201.70a), but 
also establish that such dual ownership constitutes a violation of the Act itself (7 
US C.§§ 181 etseq.). 


Complainant's position as to the need to prove that activity proscribed 
by a regulation violates the Act is consistent with the Department's 
position in all other cases under the Act. For example, in In re Lester 
Murtha, 21 Agr Dec 1213, 1215 (1962), the Judicial Officer stated: 


Because there is a specific regulation prohibiting the practice does not mean that 
evidence as to whether the practice violates the act is not admissible. See United 
States v. Donahue Bros., 59 F.2d 1019, 1021-22 (8th Cir. 1932). On the contrary it 
is perhaps essential that evidence demonstrate the practice to be violative of the act. 


The exhibits offered by complainant relate to specific examples which 
complainant contends show why dual ownership is in violation of the 
Act. Complainant's attorney stated at the hearing (Tr. 22; see also, Tr. 
370-375): 


The evidence that will be submitted will show why dual [sic] ownership is a 
violation here. The evidence is not submitted for the purpose of seeking additional 
sanctions against Respondent Ceres; that Ceres, in fact, did this or that or 
something else to a, b, or c. It is submitted for the purpose of showing that duel [sic] 
ownership is bad. I think the evidence will clearly indicate why it is improper. 


The evidence offered by complainant is admissible for the purpose 
stated. In an administrative proceeding, there is no requirement that the 
complaint be more specific than in this case. See Cella v. United States, 
208 F.2d 783, 789 (C.A. 7), certiorari denied, 347 U.S. 1016, and other 
cases cited inJn re A.S. Holcomb, 35 Agr Dec __ (decided July 26, 1976). 
Particularly where, as here, the exhibits were furnished to the 
respondents five days before the hearing began (Tr. 15), and the re 
spondents have now had two months in which to prepare a defense to 
the exhibits, there is no serious issue under the due process clause based 
upon the lack of specificity of the complaint. Cf. National Labor Rela- 
tions Board v. Remington Rand, Inc., 94 F.2d 862, 873 (C.A. 2), 
certiorari denied, 304 U.S. 576. 


Respondents also contend that the evidence offered by complainant is 








1602 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 35 A.D. 1602 


inadmissible because it relates to activities occurring prior to the 
promulgation of the regulation prohibiting dual ownership of a packer 
and custom feedlot. But since the regulation is advisory only, merely 
setting forth complainant's position as to what the 1921 Act provides, it 
is immaterial whether the evidence relates to activities occurring before 
or after the 1974 regulation. 


Respondents rely in their brief on the decision in Central Coast Meats, 
Inc. v. United States, No. 74-1302 (C.A. 9), reversing my decision in Jn 
re Central Coast Meats, Inc., 33 Agr Dec 117 (1974). The Court of 
Appeals divided two to one, and I have not changed my views as a result 
of that split decision. Accordingly, the views set forth in my opinion 
reflect the present policy of this Department. 


(No. 17,399) 


In re LAY PACKING COMPANY, INC. P&S Docket No. 5357. Decided Sep- 
tember 28, 1976. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
§§ 202(a) and 401 of the Act and the regulations issued thereunder in connection with 
its operations as a packer under the Act. Respondent is ordered to cease and desist 
from said violations, and to conduct its business in accordance with the order herein. 


James A. Brennan, for complainant. 
Edwin H. Pewett, Washington, D.C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act. The Complaint and Notice of Hearing was 
filed on September 10, 1976, by the Administrator, Packers and Stock- 
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yards Administration. The respondent*is charged with violating sections 
202(a) and 401 of the Act (7 U.S.C. 192(a) and 221) and subsections (b) 
and (e) of section 201.99 of the regulations (9 CFR 201.99(b) and (e)). 


In an Answer filed on September 24, 1976, the respondent admits cer- 
tain jurisdictional facts, waives hearing and further procedure under the 
rules of practice (9 CFR 202.1 et seq.), and consents to the entry of the 
Order set forth below. Complainant has recommended that such Order 
be issued. 


FINDINGS OF FACT 


The respondent is a corporation which at all times mentioned in the 
Complaint and Notice of Hearing was doing business as a packer, as that 
term is defined in the Act, and was and is subject to the jurisdiction of 
the Secretary of Agriculture under the Act with respect to the matters 
covered by this Order. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceedings under 
the Act provides as follows: 


§ 202.5 Stipulations and consent orders. . . (b) Consent Order. 


At any time after the issuance of the moving paper and prior to the hearing in any 
proceeding the Secretary, in his discretion, may allow the respondent to consent to 
an order. In so consenting, the respondent must submit, for filing in the record, a 
stipulation or statement in which he admits at least those facts necessary to the Sec- 
retary’s jurisdiction and agrees that an order may be entered against him. Upon a 
record composed of the complaint and the stipulation or agreement consenting to 
the order, the judge may enter the order consented to by the respondent, which shall 
have the same force and effect as an order made after oral hearing. 


The facts admitted by the respondent as reflected in the Findings of 
Fact are sufficient to subject him to the jurisdiction of the Secretary of 
Agriculture. 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and complainant has recommended that such order be 
entered, the order will be issued. 
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ORDER 


Respondent, Lay Packing Company, Inc., its officers, directors, 
agents, employees, successors, and assigns, directly or through any cor- 
porate or other device, in connection with its operations as a packer, 
shall cease and desist from: 


(1) Making settlement and final payment to sellers of livestock on 
other than the true and correct carcass grades of such livestock; and 


(2) Failing to account to the sellers of livestock on non-USDA grades 
without establishing and maintaining detailed written specifications of 
such grades and making such detailed written specifications available to 
such sellers or their agents. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in its business as a packer 
subject to the Act, including true and correct copies of accounts of pur- 
chase issued to the sellers of livestock. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 


spondent. Copies hereof shall be served upon the parties. 


(No. 17,400) 


In re GEORGE TOWNSEND, MRS. J. A. TOWNSEND, and MADISON STOCK- 
YARDS, INC. P&S Docket No. 4858. Decided September 30, 1976. 


False and incorrect weights — assessing, collecting, and paying on the basis of — 
Scales — backbalancing of — Scale tickets — False and incorrect — made a part 
of accounts and records — Sanction 


Where respondents George Townsend, Mrs. J. A. Townsend, and Madison Stockyards, Inc. 
wilfully violated the Act and the regulations issued thereunder as found herein, said 
respondents are ordered to cease and desist from such violations, and are suspended as 
registrants under the Act for 30 days. 


William J. Weber, Administrative Law Judge. 
Rodney J. Streff, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondents. 
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Decision by Donald A. Campbell, Judicjal Officer. 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq.), Administrative Law Judge William J. 
Weber filed an initial Decision and Order on June 16, 1976, in which he 
suspended respondents as registrants for 30 days and ordered them to 
cease and desist from various practices involving shortweighing of live- 
stock. 


The respondents appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated (37 F.R. 28475; 38 
F.R. 10795).! Respondents raised two issues on appeal, viz., (1) that the 
Order should not apply to respondent Madison Stockyards, Inc., and (2) 
that the 30-day suspension is unduly severe. For the reasons set forth in 
Judge Weber’s initial Decision and Order, which is set forth in the ap- 
pendix and adopted by reference herein (with minor changes on pp. 16 
and 17), respondents’ contentions are rejected. 


With respect to respondents’ first contention, it is settled that, where 
appropriate, the corporate veil may be pierced and an order may apply to 
a new corporation which was not in existence at the time of the viola- 
tions. Capitol Packing Company v. United States, 350 F.2d 67, 77 (C.A. 
10); In re W. I. Bowman, 23 Agr Dec 1074, 1089-1090 (1964), affirmed 
sub nom. Bowman v. United States Department of Agriculture, 363 
F.2d 81, 84-86 (C.A. 5); In re Floyd Boles, 27 Agr Dec 1099, 1100-1102 
(1968). See, also, Bruhn’s Freezer Meats v. United States Department of 
Agriculture, 438 F.2d 1332, 1343 (C.A. 8); Sebastopol Meat Company v. 
Secretary of Agriculture, 440 F.2d 983 (C.A. 9). For the reasons set forth 
in Judge Weber’s Decision, that doctrine is applicabie here. 


As to the 30-day suspension, the Department’s policy (stated initially 
in January 1973) to impose severe sanctions for serious violations in or- 
der to serve as an effective deterrent to future violations by the respond- 
ents and other potential violators has been set forth at length in numer- 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). 
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ous prior decisions.’ Specifically, it has been held that false weighing of 
livestock is a very serious problem in the livestock industry, and that se- 
vere sanctions should be imposed in false weighing cases.* During the 
25-year period from 1950 to 1974, the average suspension order imposed 
in false weighing cases was 245 days, and the median suspension im- 
posed was 90 days.‘ 


In the present case, respondents shortweighed 25 head of livestock on 
July 17, 1973, an average of 11.2 pounds (or 4%) per animal. Respond- 
ents’ scale was backbalanced 10 pounds on July 17, 1973, which would 
cause shortweighing. Moreover, just seven weeks earlier, complainant 
had warned respondents because of their careless weighing practices 
(Comp. Ex. 1), and just five weeks earlier, respondent George Townsend 
wrote to complainant stating (Comp. Ex. 2): 


This letter is to advise you that we are in receipt of your letter dated May 30, 
1973, which points out the instructions for weighing of livestock at Madison Stock- 
yard, Madison, Florida. 


We have gone over your letter of May 30th and the scale and weighing memoran- 
dum number three, instructions for weighing livestock with our weigh master. We 
feel that we are now in compliance with the Packers and Stockyards Act. 


In these circumstances, a 30-day suspension order is appropriate to 
serve as an effective deterrent to respondents and other potential viola- 
tors. 


In the recent case of In re Overland Stockyards, 34 Agr Dec 1808 
(1975), involving false weighing of livestock, the Chief Administrative 
Law Judge’s proposed 90-day suspension order was reduced by the Judi- 
cial Officer to 49 days only because Overland Stockyards handled twice 


2. See, e.g., In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. 
Maine Potato Growers v. Butz, ___ F.2d ___ (C.A. 1; No. 75-1445, decided July 30, 
1976); In re J. Acevedo & Sons, 34 Agr Dec 120, 145-160 (1975) affirmed sub nom. J. 
Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Southwest Produce, 34 Agr 
Dec 160, 171 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 
(C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 1884, 1913 (1974), affirmed sub nom. Mar- 
vin Tragash Co. v. United States Dept. of Agr., 524 F.2d 1255 (C.A. 5); In re James J. 
Miller, 33 Agr Dec 53, 64-80 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 
(C.A. 5); In re Trenton Livestock, Inc., 33 Agr Dec 499, 539-550 (1974), affirmed sub nom. 
Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4). 


3. In re J. A. Speight (30 days), 33 Agr Dec 280, 314-330 (1974); In re Trenton Livestock, 
Inc. (30 days), 33 Agr Dec 499, 515, 523-550 (1974), affirmed sub nom. Trenton Livestock, 
Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re Braxton M. Worsley (60 days), 33 Agr Dec 1547, 
1556-1593 (1974); In re Overland Stockyards (49 days), 34 Agr Dec 1808, 1822-1857 
(1975). 


4, SeeIn re Trenton Livestock, Inc., supra, 33 Agr Dec at 525, 529-538. 
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as many animals as the average stockyards and its investment was eight 
times as great as average (34 Agr Dec at 1850). Overland’s proven short- 
weighing was about 3/4 of 1% of the total weight of the shortweighed 
cows (34 Agr Dec at 1849), whereas in the present case, the proven 
shortweighing was about 4% of the weight of the shortweighed live- 
stock.® In Overland, the respondent had received two prior warning let- 
ters, five and six years prior to the violations involved in the case, where- 
as in the present case, complainant’s warning letter to respondents was 
sent just one and one-half months prior to the violations involved in this 
case. In the circumstances of the present case, a suspension for more 
than 30 days would be appropriate except for the fact that the Madison 
Stockyards has two sale days a week and handles a larger volume of live- 
stock than most stockyards. 


The order issued in this case is the same as the order contained in 
Judge Weber’s initial Decision except that the order is strengthened in 
two respects. First, the cease and desist order applies not only to the re- 
spondents, their officers, agents, and employees or through any corpor- 
ate or other device, but also to any successors and assigns. This is neces- 
sary in this case as an added safeguard to prevent the respondents from 
seeking to evade the cease and desist order. On rare occasions, cease and 
desist orders issued under the Act have applied to a corporation and its 
“successors and assigns.” See, e.g., In re Alan Beef Co., 31 Agr Dec 395, 
397 (1972); In re Bonanza Meats, Inc., 31 Agr Dec 1278, 1279 (1972); In 
re Van Alstine Packing Co., 31 Agr Dec 1367, 1369 (1972). Other agen- 
cies, including the Federal Trade Commission, National Labor Relations 
Board and the Securities and Exchange Commission routinely make 
their orders applicable to a respondent and its successors and assigns. 
See, Regal Knitwear Co. v. Board, 324 U.S. 9, 10-16; Golden State Bot- 
tling Co. v. NLRB, 414 U.S. 168, 170-185. 


Second, the suspension order in this case contains a proviso to insure 
that the suspension order will be effectively served. This was explained 
inIn re George Townsend, 34 Agr Dec 363, 365 (1975). 


Respondents George Townsend, Mrs. J. A. Townsend and Madison 
Stockyards, Inc., their officers, agents, employees, successors and as- 


5. In Overland, as in the present case, the actual shortweighing would probably be greater 
if shrinkage were considered. In both cases, after the animals lost an undetermined amount 
of weight due to normal shrinkage, they still weighed more when checkweighed by com- 
plainant than when originally weighed by respondents. 
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signs, individually and as partners with each other or with other per- 
sons, or through any corporate or other device including the corporate 
device entitled Madison Stockyards, Inc., in connection with their live- 
stock operations subject to the Act, shall cease and desist from: 


1. Weighing livestock at other than the true and correct weights; 


2. Issuing scale tickets, buyer’s invoices or accounts of sale on the ba- 
sis of false and incorrect weights; 


3. Assessing or collecting the purchase price for livestock on the basis 
of weights other than the true and correct weights; 


4. Paying consignors of livestock on the basis of false and incorrect 
weights; and 


5. Failing to operate livestock scales owned or controlled by respond- 
ents in accordance with the regulations under the Act constituting IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondents shall prepare and keep such accounts, records, and mem- 
oranda as will fully and correctly disclose all transactions involved in 
their business under the Act, including scale tickets, accounts of sale, 
and buyer’s invoices which show the true and correct weights of live- 
stock sold by them in commerce on a weight basis. 


Respondents George Townsend and Mrs. J. A. Townsend and respond- 
ent Madison Stockyards, Inc., are suspended as registrants under the 
Act for a period of 30 days. 


The cease and desist provisions of this Order shall become effective on 
the day after service of this Order. The suspension provisions of this Or- 
der shall become effective on the 15th day after service of this Order; 
Provided, however, that if by any means or device whatever, all or part 
of the suspension period is not effectively served during the period indi- 
cated above, the effective date of the beginning of the suspension period 
(or the part thereof not effectively served) shall be (i) the date fixed by a 
court of competent jurisdiction which issues an appropriate order with 
respect thereto, or (ii) upon a showing made by complainant that it is not 
likely that such an order will be entered by any court, the date subse- 
quently fixed by the Judicial Officer (jurisdiction is hereby retained by 
the Judicial Officer indefinitely for this limited purpose). 
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APPENDIX 


ADMINISTRATIVE LAW JUDGE’S DECISION ON REMAND 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.; “the 
Act”). It was instituted by a Complaint filed by the Administrator of the 
Packers and Stockyards Administration, United States Department of 
Agriculture (“USDA”). 


The Complaint was initially directed to George Townsend and Mrs. J. 
A. (Daisy) Townsend as partners registered as a market agency and 
dealer under the Act. They operated the Madison Stock Yard at Madi- 
son, Florida. The Complaint charged them with violations of livestock 
weighing instructions by having their scale in a back-balanced condition, 
inaccurate weighing of livestock consigned for sale on a weight basis, 
and the resulting miscalculation in collection, payment, and inaccurate 
records concerning those transactions. 


The Respondents admitted the jurisdictional allegations and denied all 
allegations which constituted the basis for the violations charged. 


A hearing was held on January 16 and 17 1974 in Tallahassee, Flori- 
da, before Administrative Law Judge Harry S. McAlpin. Hugh A. Stowe 
and John E. Ford of the Office of General Counsel represented Com- 
plainant. The Respondents were represented by Wayne M. Graham of 
Livestock Marketing Management Services, Kansas City, Missouri. 


Posthearing briefs were filed by both parties. Thereafter, Complainant 
filed a Motion to Reopen the Hearing to add Madison Stockyards, Inc. as 
a party, and to determine if the cease and desist order, and suspension 
order, requested by Complainant should also be made applicable to the 
corporate entity formed immediately after the Complainant filed its 
posthearing brief asking 30 day suspension of the Townsend partnership 
registration. The corporation allegedly took over the partnership busi- 
ness operations, premises, personnel, equipment and all related activi- 
ties, for the alleged purpose of circumventing or evading the impact of 
any sanction on the business activities. 


The objection of the Townsend partnership Respondent was sustained. 
A Decision and Order adverse to the Townsend partnership on the mer- 
its of the hearing was then filed by Judge McAlpin, which included a 
cease and desist order concerning inaccurate weighing, and a suspension 
of the registration of the Townsend partnership, which also included 
“any mode or method of operation whether under veil of a corporate 
structure or by leasing where management or control are retained by re- 
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spondents, in connection with livestock operations subject to the Act...” 


Complainant appealed for the sole purpose of reopening the hearing 
and adding Madison Stockyards Inc. as a party so as to make it explicitly 
subject to any order warranted by the record. Respondents filed a brief 
in opposition. The Judicial Officer entered an Order remanding the mat- 
ter with instructions to add Madison Stockyards Inc. as a party and re- 
ceive evidence to determine whether the sanction should be applicable to 
said corporation as well as the Respondent partnership. 


Pursuant thereto, an Order was entered joining Madison Stockyards 
Inc. as a co-respondent and hearing was held on July 17 and 18 1975 in 
Tallahassee, Florida. The Complainant was represented by Rodney J. 
Streff of the Office of the General Counsel, and Respondents were repre- 
sented by Wayne Graham. Judge McAlpin had retired, and Hugh A. 
Stowe had gone into private practice. Additional posthearing briefs were 
filed on the issue of including Madison Stockyards Inc. within the scope 
of the cease and desist order and suspension of registration provisions. 


I 


The stockyard facilities and market agency concerned herein have 
been owned and operated by members of the J. A. Townsend family for 
over 20 years. In August 1961 Mr. J. A. Townsend registered with the 
Packers and Stockyards Administration (P&SA) as a market agency sell- 
ing livestock in commerce on commission at the Madison Stock Yard, 
Madison, Florida. Mr. J. A. Townsend and his wife Mrs. J. A. (Daisy) 
Townsend are the parents of George, Roy and Pauline Townsend. 


In October 1964 the Judicial Officer, United States Department of 
Agriculture, issued a decision holding that Mr. J. A. Townsend d/b/a 
Madison Stock Yard had violated the Act and related regulations, and 
ordered him to cease and desist from misuse of shippers’ proceeds and 
failing to show the correct name of the purchasers of livestock on ac- 
counts of sale and purchase invoices. 23 A.D. 1208 (1964) 


On June 30 1965 Mr. J. A. Townsend’s registration became inactive, 
and on July 1 1965 Roy C. Townsend, son of J. A. Townsend, registered 
under the Act to do business under the same name, Madison Stock Yard, 
at the same place. 


A disciplinary action was brought against Roy Townsend, and on Jan- 
uary 4 1968 a cease and desist order was entered against him concerning 
inaccurate weighing of livestock, and related charges similar to those in 
the Complaint herein. Roy’s registration was suspended for 30 days. 
That suspension became effective January 28 1968. However, a few 
days before that suspension was effective, Roy’s sister, Pauline took over 
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operation of the business, and the business continued to operate without 
interruption under her direction. The suspension was nullified insofar as 
any effect on the business operations were concerned. 


However, Pauline operated the stockyards without being registered 
under the Act, as required, and also without proper bond coverage, as re- 
quired, from late January 1968 until late the following March when a 
P&SA investigator was dispatched to investigate. Pauline finally regis- 
tered in late April 1968, and the registration became inactive in Decem- 
ber 1968. However, because of the January-March operation of the 
stockyards on eleven (11) sale dates without registration or bonding, a 
civil action was brought resulting in a $375.00 penalty and a permanent 
injunction prohibiting such conduct on her part, to which she consented 
in District Court. 


Next, in December 1968, registration was filed by George Townsend 
and Mrs. J. A. (Daisy) Townsend, his mother, to take over the stockyard 
operations, still under the same business name that had been used 
throughout three (3) prior changes in the family ownership. They re- 
ported they were partners. In 1969 they reported by way of amended 
registration that they desired to expand the categories of livestock 
handled, and again in 1973 they amended to broaden the scope of activi- 
ties to add buying on commission and dealer activities of buying and sell- 
ing for their own account. 


The next step of significance here is the Complaint issued herein con- 
cerning inaccurate weighing and related charges, directed to the part- 
nership registrants George and his mother Mrs. J. A. (Daisy) Townsend, 
and the hearing before Judge McAlpin. The last brief was filed March 16 
1975. Complainant in its brief had asked for a 30 day suspension of the 
partnership registrants George Townsend and his mother Mrs. J. A. 
(Daisy) Townsend, as well as a cease and desist order to prohibit inaccur- 
ate weighing and the resulting miscalculation in collection, payment and 
erroneous records. 


Almost immediately after the Complainant’s brief was filed asking for 
a 30 day suspension as well as a cease and desist order, the Madison 
Stockyards Inc. was formed on April 1 1974 providing for 5,000 shares 
of stock at $1.00 per value. Also on April 1 a lease was drawn leasing the 
premises and equipment for the operation of the partnership stockyard 
to Madison Stockyards Inc. by George and Avanell (his wife) Townsend. 
However, that lease was not executed until April 30th. 


While the lease purported to transfer to the corporation the right to 
use the premises and equipment for the operation of the Madison Stock- 
yards Inc., George (and Avanell) Townsend then owned only a one-half 
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undivided interest. A month later a warranty deed was executed trans- 
ferring that realty from Mrs. J. A. (Daisy) Townsend to George and his 
wife Avanell. This warranty deed was executed on May 31 1974, along 
with a Bill of Sale transferring Daisy Townsend’s undivided one-half in- 
terest in the Madison Stockyards partnership to George and his wife 
Avanell. Daisy Townsend transferred her rights in the property and 
business to George and Avanell for more than $80,000.00. 


The lease to the corporation called for rental payments of 65% of the 
net profits (after taxes) from the stockyard operations to George and 
Avanell Townsend. However, apparently through inadvertence only one- 
third of the net profits was paid to the Townsends rather than the 65% 
as provided by the lease. 


Further, while the lease called for renewal on renegotiated terms if no- 
tice was given 60 days prior to expiration of the lease, this notice of in- 
tent to renew was not sent until February 15 1975, 15 days late, and was 
not available in mid-June to George Miller, President of the corporation, 
when a P&SA investigator inquired about it. In fact, there was some un- 
certainty concerning whether the lease had been rewritten, or what for- 
malities had taken place to renew it. Later a copy of the February 15 
1975 letter was discovered and mailed to the P&SA investigator in ac- 
cordance with his request for it. 


Further, no stock had been issued by the corporation more than two 
and one-half months after the corporation had been formed and started 
operating. However, George Miller informed the P&SA investigator on 
June 20 1974 that the stock would be issued, that he (George Miller) 
would be the sole stockholder, in the amount of 100 shares with a value 
of $500.00. 


It is noted that the partnership business had produced $150,000.00 
net profits to the partners, that a one-half interest in the business was 
sold by one of the partners for a sum in excess of $80,000.00, that the 
partners had in fact withdrawn approximately $44,000.00 in profits 
from the partnership. This business was transferred to a corporation 
that was chartered to begin business with $500.00 capital on hand.’ 
However, some two and one-half months after the corporation began op- 
erating the 500 shares of stock had not been issued nor paid for by the 
President and sole-stockholder. Further, it is noted that the corporation 
produced a net profit of $5,348.00 in its first year of operation. Of this, 
65% was to be paid to the Townsends for rent under the lease. 


1. The Articles of Incorporation provided for initial capital of $500.00, maximum stock of 
5000 shares of common stock at $1.00 par value. 
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George Miller testified that no significant changes in the services of- 
fered by the corporation were made from those which had been previous- 
ly offered by the partnership. No significant change in any of the person- 
nel employed in the business was made, and all of the key personnel re- 
mained in the business with a mere shuffling or juggling of some of the 
duties. 


It is noteworthy that in July 1973 when P&SA investigators were 
summarizing the results of their investigation to George Townsend and 
informing him that possible administrative disciplinary action might be 
taken as a result of their findings, George Townsend said that he would 
“sell the market before he would see it closed down”. (Tr. p. 343) 


Further, the corporation was careless and lax in identifying itself to 
the public and its customers as a corporation. It often failed to identify 
itself on its checks, invoices, and advertising, as a different legal entity 
from the predecessor partnership. 


At best, the parties were loose and lax in their actions. They did not 
appear to be dealing at “arms length”, in a bonafide transaction with a 
real change in control, responsibilities, benefits, and duties expected to 
result. 


There followed some shuffling of duties and assignments, and some 
changes in income. A reduction in business volume suffered in 1974 
would by itself justify alterations in the organization and benefits or in- 
come the individuals received. 


No changes of duties or income are considered to be of significance 
when considered in the light of the issues involved here. They are not of 
sufficient importance or weight to affect or influence the outcome. If the 
evidence were more evenly balanced, such factors might be entitled to 
more consideration, but in the light of this record this is not the case. 


While the change has given some small share of management func- 
tions and responsibility to George Miller, his participation and responsi- 
bility is only slightly increased over preincorporation levels. 


The overall operation, management, control and direction of the busi- 
ness has not significantly been shifted or altered between the preincor- 
poration and postincorporation status. Mr. George Miller’s benefits from 
the corporation of which he is the president and sole stockholder are 
only slightly changed from what his benefits were for the administrative 
and accounting services that he provided prior to the incorporation. 


There is no indication of a comprehensive inventory nor evaluation of 
the various assets involved in the business, nor any arrangements con- 
cerning the accounts payable or receivable. 
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There is no persuasive evidence of any cause, justification, or adequate 
explanation for the formation of a corporation at that particular time. 
Further, the dilatory and halting steps taken to effect the transfer sug- 
gest that it was a hasty makeshift action, not fully agreed to in detail 
among the various participants, but worked out from step to step, some- 
times in reversed fashion. 


It was testified that “his [George’s] health was getting to be such that 
he didn’t know if he could continue running it like he had been in the 
past, and it seemed like that every year the stockyard was getting more 
and more complicated to run.” (Tr. p. 522) Discussion of a possible 
change of ownership or operation of the business had occasionally taken 
place since August 1974 when Mrs. Daisy Townsend spoke of selling her 
interest (Tr. pp. 567-68). Various alternatives were considered. How- 
ever, no progress was made til the major and triggering cause—the 
threat of a 30 day suspension of the business activities—became more 
apparent and imminent in their view, in late March 1974 when Com- 
plainant’s brief was received. 


It took sixty (60) days after the successor corporation was formed and 
operating the business before the partners could agree on a sale price on 
a one-half undivided interest of the partnership assets. 


The lease from George Townsend (and his wife) to the successor cor- 
poration gave the bulk of the net profits to George. The lease was only 
for a one-year term and renewable “if the parties reach a mutual agree- 
ment and understanding of the terms for the ensuing years...” George 
Townsend was considered irreplaceable to the successful operation of 
the business (Tr. pp. 568-71, 594). 


Thus with a short term lease to a fragile corporation structure, under- 
financed, and so heavily dependent on George Townsend’s experience, 
skill and customer relations, George Townsend’s dominant position be- 
hind the legal facade is a strongly probable inference. 


George Townsend’s health has not kept him from successfully func- 
tioning in the business after the corporation took over*, and earning 
wage increases as business recovered from a slack year. Neither the 
“complications” of operating a stockyard nor the “health problem” de- 
terred him from retaining the legal right to resume the business 1f terms 
and conditions near the end of the one-year lease were unsuitable to him. 


Thus, in the absence of any persuasive evidence in the record to ex- 
plain the formation of the corporation at that particular time, it leaves 


2. However, George Townsend was ill at home at the time of the trial. A medical certi- 
ficate was received reporting that he was placed on “medication and bedrest” and if he did 
not improve he would be hospitalized. 
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the Complainant’s contention, that that action was taken for the main 
purpose of evading and circumventing the impact of any sanction on the 
continuing business operations, almost unchallenged. It also fulfills the 
prediction of George Townsend that he would “sell” rather than see it 
closed down. 


The incorporator George Miller had been the bookkeeper at the Madi- 
son Stockyards since 1968, and the details of its administration, corre- 
spondence, and records were all well known to him. In addition, at times 
he handled bookkeeping and tax records for individual Townsend family 
members. He wrote correspondence for his own signature on behalf of 
the stockyard business, as well as for the signature of the partners, in- 
cluding correspondence concerning deficiencies and violations revealed 
by P&SA investigations. 


Thus, the corporation was formed under the dark shadow of the part- 
nership’s legal difficulties then pending and well known. 


It is thus concluded that the corporation was formed at that time for 
the major purpose of evading and circumventing the impact of any po- 
tential sanction on the continuing business operations of the former 
partnership. 


Il 


Respondent challenged the credibility of a witness. The challenge is 
considered frivolous and picayune. Further, Respondent raises certain 
claims of prejudice, mainly based on the grounds that the charges have 
been raised and were discussed in the brief on appeal and the Judicial 
Officer’s Order on Remand. The charges are broad, loose, and founda- 
tionless. No discussion is warranted or necessary concerning either 


point. 


Since the charge raised by the Motion to add the corporation as a co- 
respondent involves the issue of possible evasion or circumvention of a 
federal regulatory administrative proceeding, evidence concerning al- 
leged prior evasionary or circumventing conduct in the operation of that 
same business is considered both relevant and material, and may shed 
light on motive, intent, understanding, pattern of conduct, etc. 


Respondent recognizing the issue herein concerning possible corporate 
responsibility for partnership conduct suggests that an action in Federal 
District Court would be a more appropriate forum for the determination 
of any question of successorship, evasion or circumvention. Primary ju- 
risdiction for the determination of such matters should be made in the 
administrative process, subject to review by the courts, if necessary, on 
questions of the sufficiency of the evidence, due process in the proce- 
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dures, and other appropriately reviewable issues. 


The evidence is clear, convincing, reliable, probative and substantial, 
albeit by necessity circumstantial in the absence of formal or informal 
confession of the mind and heart of the participants. 


Respondent suggests Judge McAlpin’s decision to suspend only the in- 
dividual partnership registrants, but apply it to “any mode or method of 
operation whether under the veil of a corporate structure or by leasing 
where management or control are retained by respondents” should be 
tested in Federal District Court insofar as it might apply to Madison 
Stockyards Inc. However, the Secretary of Agriculture is charged with 
the duty to register, regulate, investigate, enforce, arbitrate, and oversee 
industry practices and conduct, and enter appropriate disciplinary or- 
ders concerning any “such violation [concerning “unfair, discriminatory 
or deceptive practices”] to the extent that the Secretary finds that it does 
or will exist.” (7 U.S.C. 213(b)) 


The initial opportunity for hearing on this issue, arising as it does be- 
fore the administrative disciplinary proceedings have come to a final 
conclusion, would seem to be best held before the Secretary of Agricul- 
ture. The rationale for the doctrine of primary jurisdiction supports this 
view. Far East Conference v. U.S., 342 U.S. 570 (1952), Aircraft & 


Diesel Eqpt. Corp. v. Hirsch, 331 U.S. 752 (1947), Administrative Law 
Treatise, Davis, § 19.01. Judicial review, if warranted and desired may. 
then follow. 


More directly in point here is Capital Packing v. U. S., 350 F.2d 67, 77- 
8, (10th Cir. 1965) where a partnership operating a market agency under 
the Act faced administrative disciplinary action. The partners incor- 
porated and continued the business operations with “essentially the 
same ownership”. The corporation was explicitly included under the 
cease and desist order, even though it had not had “notice and hearing” 
and “administrative due process” was allegedly denied to the corporate 
entity. Here, the successor corporate entity was given notice and full op- 
portunity to be heard, even though it resisted and objected to both. 
NLBB v. Weissman, 170 F.2d 952 (6th Cir. 1948), certiorari denied, 336 
U.S. 972, NLRB v. Colten, 105 F.2d 179 (6th Cir. 1939), Regal Knitwear 
v. NLRB, 324 U.S. 9, 65 S.Ct. 478, NLRB v. Tempest Shirt Mfg., 285 
F.2d 1, 4-5 (5th Cir. 1960). 


Thus, both the evidence and legal precedent warrant and justify inclu- 
sion of this successor corporate entity within the terms of the cease and 
desist and suspension order. To fail to do so would be to frustrate the 
regulatory processes, deny justice and weaken the administration of the 
Act. Most businesses which run afoul of the Act and regulations accept 
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and obey penalties or restrictions imposed, in spite of misgivings that 
may exist. When such wilful calculated and deliberate conduct as is here 
displayed is pursued to frustrate legitimate and properly imposed sanc- 
tions the integrity of the regulatory function is threatened. 


The corporate successor, Madison Stockyards, Inc.,’ shall be and here- 
by is included within the scope of the cease and desist order, and suspen- 
sion order, as requested. 


It 


The findings of fact and conclusions from Judge McAlpin’s Decision‘ 
having been “vacated” when the proceedings were remanded, are hereby 
adopted and again set forth, along with the new order as proposed by 
Complainant. 


FINDINGS OF FACT [of Judge McAlpin] 


After careful consideration of the entire record, including the Pro- 
posed Findings of Fact submitted by each of the parties, and based upon 
the evidence determined to be most credible and persuasive, the reason- 
able inferences drawn therefrom, and the pertinent and applicable law, 
we make the following specific findings of fact which concur with those 
proposed by the complainant; 


1. George Townsend and Mrs. J. A. Townsend, hereinafter referred to 
as respondents, are partners, doing business as Madison Stock Yard, 
with their principal place of business located at Madison, Florida. 


2. Respondents are, and at all times material herein were engaged in 
the business of conducting and operating the Madison Stock Yard, Madi- 
son, Florida, a posted stockyard under the Act, hereinafter referred to as 
the stockyard. (Respondents’ Answer, para. I) 


3. Respondents are, and at all times material herein were, engaged in 
the business of buying and selling livestock on a commission basis at the 
stockyard, and buying and selling livestock in commerce for their own 
account. (Respondents’ Answer, para. I) 


3. The Articles of Incorporation show the corporate name to be Madison Stockyards, Inc., 
whereas the Application for Registration omitted the “s” from “Stockyards”. 


4. The last transitional paragraph of Judge McAlpin’s conclusions is omitted since it re- 
ferred to “the order recommended by the Complainant, modified in accordance with the 
ruling on the Motion to reopen...” and is now inappropriate. 
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4. Respondents are, and at all times material herein were, registered 
with the Secretary of Agriculture as a market agency and dealer to buy 
and sell livestock in commerce. (Respondents’ Answer, para. I) 


5. At the stockyard respondents conduct business primarily as an auc- 
tion market where they serve as an agent selling livestock on a commis- 
sion basis for local consignors such as farmers and cattlemen. Regular 
auction sales are held weekly on Mondays and Tuesdays with special 
sales held at other times. Livestock is weighed at respondents’ stockyard 
because most of the livestock is sold by weight with buyers bidding a 
price per hundredweight or pound for each animal. The animals are 
weighed to determine their value as they are sold. (Tr. 13-15, 44) 


6. In the early spring of 1973, Griffin E. Bonham, Area Supervisgr of 
the Packers and Stockyards Administration for the Atlanta Area, re- 
ceived a complaint that respondents’ weights were not accurate. (Tr. 6, 
9, 179-180) As a result of the complaint, James F. Gunn, Agricultural 
Marketing Specialist, was sent to check respondents’ business operations 
on May 15, 1973. (Tr. 10, 22, 24-25) On that date Mr. Gunn observed the 
sale at respondents’ stockyard including the weighing of livestock by 
Hillburn Zipperer, respondents’ weighmaster, and it appeared that 
George Townsend, who was opening the gate and letting cattle into the 
auction arena, might be rushing his weighmaster. During the sale Mr. 
Zipperer weighed one calf at 100 pounds. After entering the arena, it 
was immediately reweighed at the request of a buyer and found to weigh 
120 pounds. After the sale Mr. Gunn discussed the apparent weighing 
problem with Messrs. Zipperer and Townsend, instructed them on the 
proper procedures to follow in weighing livestock, and suggested Mr. 
Townsend checkweigh behind his weighmaster at the end of the sale. 
(Tr. 12, 25-26) 


7. By certified letter dated May 30, 1973, Mr. Gunn as Acting Area 
Supervisor, again notified respondents of the apparent weighing prob- 
lem he found at their stockyard on May 15, 1973; informed them of the 
proper procedures to follow in weighing livestock; and requested that 
the enclosed Scales and Weighing Memorandum No. 3 be discussed in 
detail with Mr. Zipperer; that Mr. Zipperer execute a Weigher’s Ac- 
knowledgement and Agreement; and that respondents advise the 
Packers and Stockyards Administration within 15 days of receipt of said 
letter the changes made to bring respondents’ operation into compliance 
with the Act. (CX-1, 3, Tr. 12, 27-28) On June 18, 1973, the Atlanta 
Area Office of the Packers and Stockyards Administration, hereinafter 
referred to as complainant, received a letter from respondent George 
Townsend wherein he acknowledged receipt of complainant’s letter of 
May 30, 1973, and stated that they had discussed said letter and Scales 
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and Weighing Memorandum No. 3 with their weighmaster and felt they 
were now in compliance with the Act. (CX-2, Tr. 28) On June 12, 1973, 
Mr. Zipperer signed a Weigher’s Acknowledgement and Agreement 
which stated that he had read the instructions for weighing livestock 
and agreed to comply with them. (CX-4, Tr. 53-54) 


8. On July 17, 1973, Mr. Bonham sent Mr. Gunn and E. Douglas 
Pichard, a Supervisory Scales and Weighing Specialist, to respondents’ 
stockyard to checkweigh livestock. (Tr. 13, 29, 41, 43-44) Messrs. Gunn 
and Pichard arrived at the stockyard about 4:30 or 5:00 in the afternoon 
while the auction sale was still in progress. They observed the flow or 
movement of the livestock and noted that the livestock was taken from 
pens in a certain area of the stockyard, driven directly to the sales arena 
across a scale platform where it was weighed, and then after it was sold 
being placed in particular buyers’ pens. (Tr. 44-45, 133) 


9. After the sale ended around 5:25 p.m., Messrs. Gunn and Pichard 
immediately entered the stockyard. After a short conversation with Mr. 
Zipperer, Mr. Pichard went directly to respondents’ scale where he found 
Mr. Townsend. He identified himself to Mr. Townsend, stated the pur- 
pose of the visit, and requested that the man balanced off on the scale 
during the sale be brought back to the scale so that the balance condition 
of the scale could be checked. Mr. Townsend left the scale area and short- 
ly returned with the man whom he said had been balanced off on the 
scale. The man got back on the scale platform, and Mr. Pichard checked 
the balance condition of the scale using weights which had been cali- 
brated for accuracy and found that the scale was back-balanced 10 
pounds. A back-balanced scale, if the scale is otherwise accurate and op- 
erated properly, would cause livestock weighed thereon to be weighed at 
less than their true weight. The back-balanced condition of the scale was 
called to the attention of Messrs. Townsend and Zipperer and neither of- 
fered any explanation for said back-balanced condition. (Tr. 45-50, 117, 
133-135) 


10. The scale at respondents’ place of business on July 17, 1973, was 
an A-truss lever type installed in a pit approximately 4 1/2 feet deep 
with a platform approximately 14 feet by 7 feet and had a nominal ca- 
pacity of 11,200 pounds. It was equipped with a Murphy-Cardinal dial 
and printer with graduations up to 5,000 pounds in 5 pound increments. 
Weight values were shown to the nearest 5 pounds by means of an indi- 
cator on the dial. The dial had a free space behind zero which was not di- 
vided into graduations. (CX-8, 9, 10, Tr. 47-48) The scale was equipped 
with stock racks and gates which were mounted on the scale platform. 
(RX-1) P & SA Form No. 15, abbreviated instructions for weighing live- 
stock, was posted on the stockyard wall near the scale (CX-5; Tr. 54) 
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11. After Mr. Pichard determined that the scale was back-balanced 10 
pounds, he brought the scale to a true zero balance in a few seconds by 
simply adjusting the manually operated balance ball mounted in the 
cabinet of the scale. (Tr. 55-56, 121) Mr. Gunn, accompanied by an em- 
ployee of respondents, randomly selected 41 cattle which had been 
weighed for sale to be checkweighed from various buyers’ pens where 
there was no feed or water available to these cattle. (Tr. 56-57, 60, 117, 
134-136, 144) At approximately 5:43 p.m., Mr. Pichard with the assist- 
ance of Mr. Gunn and respondents’ employees began checkweighing the 
cattle one at a time and prepared scale tickets showing the weights ob- 
tained. Between each group of cattle selected from a particular pen, the 
zero balance of the scale was checked and the scale was at all times in 
balance. Respondent George Townsend observed the checkweighing as it 
was being done. After the checkweighing was completed at approxi- 
mately 6:49 p.m., sale weights of 40 head of the cattle checkweighed 
were ascertained from the buyers’ bills. The individual sale weight of the 
other calf could not be ascertained since it was weighed for sale in a 
group. Comparison of the sale weights and the checkweights shows that 
25 of the remaining 40 head of cattle, or 62.5%, appeared to have gained 
from 5 to 30 pounds each, 6 failed to show any gain or shrink, and 9 
showed a weight loss, as follows: 


Sale 
Weight on Correct 
Respondent's Weight As 
Buyers’Bills | Determined 
& Scale by Check- Weight 

Description Tag Tickets weighing _ Difference 

No. Head of Cattle Number (Pounds) (Pounds) (Pounds) 
1 Heifer 131 95 90 - 5 
1 Black Bull 194 190 210 +20 

Calf 
B&W Face 790 135 150 
Heifer 
Her. Heifer 137 110 
Jersey Steer 287 460 470 
Black Heifer 92 125 
Her. Heifer 17 115 
Black Heifer 192 210 
Jersey Heifer 135 120 
Her. Steer 155 390 
Black Steer 997 420 
Black Bull 128 420 
Char. Steer 783 400 
Br. Steer 927 395 
Char. Steer 978 385 
B&W Face 
Heifer 
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Sale 
*Weight on Correct 
Respondent’s WeightAs 
Buyers’Bills Determined 
& Scale by Check- Weight 
Description Tag Tickets weighing _ Difference 
of Cattle Number (Pounds) (Pounds) (Pounds) 

Black Heifer 188 405 400 - 5 
Black Heifer 205 425 340 -85 
Black Heifer 204 370 375 + 5 
Black Steer 285 515 520 + 5 
B&W Face 217 230 260 +30 
Bull 
B&W Face 270 175 190 +15 
Calf 
Jersey Bull 200 370 375 + 5 
Black Bull 293 210 230 +20 
Calf 
Char. Steer 88 325 0 
Black Heifer 96 185 
B&W Face 45 270 
Heifer 
Black Bull 285 
Calf 
Black Heifer 260 
B&W Face 375 
Bull 
Black Bull 310 
Black Heifer 265 
Black Bull 300 
Her. Steer 300 
B&W Face 
Bull 
Her. Bull 
Black Bull 
Red Bull Calf 
Char. Calf 
Holstein Bull 
Calf 


(CX-6, 11, 13, 14, Tr. 57-61, 117-118, 134-135, 137) 


12. Cattle held without feed or water for the period of time these 41 
head had been held since being weighed for sale will normally shrink in 
weight partly through elimination of body wastes. (Tr. 61, 117, 151-156) 


13. On May 22, 1973, an employee of Albany Scale Co. of Albany, 
Georgia, conducted tests on the scale owned and operated by respond- 
ents at their stockyard. Said tests showed that the scale was within 
allowable tolerance and accurate for weighing livestock. (CX-9, Tr. 75- 
78) 
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14. On July 17, 1973, Messrs. Pichard and Gunn conducted tests of 
the scale owned and operated by respondents at their stockyard. Said 
tests showed that the scale was within allowable tolerance and accurate 
for weighing livestock. (CX-8, Tr. 63-74, 122-124) 


15. On August 16, 1973, Darnell Davis, an Inspector of Weights and 
Measures for the State of Florida, conducted tests of the scale owned and 
operated by respondents at their stockyard. Said tests showed that the 
scale was within allowable tolerance, accurate for weighing livestock, 
and was approved. (CX-10, Tr. 78-81) 


16. Respondents issued scale tickets, accounts of sale and buyers’ bills 
on the basis of the sale weights set forth in Finding of Fact 11. 
Respondents also paid consignors the net proceeds for such livestock on 
the basis of such weights and assessed and collected the purchase price 
for such livestock on the basis of such weights. (CX-11, 12, 13, Tr 83-88) 


17. The scale tickets, accounts of sale and buyers bills referred to in 
Findings of Fact 11 and 16 were retained by respondents as a part of 
their accounts, records and memoranda. (CX-11, 12, 13, Tr. 83-88) 


18. Shortweighing or weighing livestock light creates a false market 
because buyers usually own scales and are aware of and compare the 
shrink which they receive at various auction markets. Weighing live- 
stock at less than the true and correct weight favors the buyer in that 
the livestock will not show the amount of shrinkage that it would have 
shown if weighed accurately at the time of sale. When buyers know that 
they are getting preferred weights in this manner they will often pay 
slightly more per pound for the livestock. Sellers or consignors of live- 
stock then believe they are getting paid more for their livestock than 
they really are because they believe that they are getting so many cents 
per pound for the animal at its true weight. However, because of the 
short weights, they are actually getting less than the quoted sale price 
per pound for the true weight of the animal. Consignors are unaware of 
this because few of them own scales on which to weigh their livestock. 
Shortweighing of livestock thus tends to draw buyers and consignors to 
a stockyard from competing stockyards. The consignors lose money as a 
result of being shortweighed. (CX-16, Tr. 173-175) 


CONCLUSIONS 


The statute and the regulations are clear regarding the requirement 
that stockyard owners, market agencies and dealers subject to the Act, 
weigh livestock at its actual, accurate weight at the time it is bought or 
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sold; that they issue scale tickets showing the actual weight of the live- 
stock; that any weight figures shown on the accounts of sale, invoices 
and bills shall be actual weights; and that the settlement in such trans- 
actions shall be on the basis of the weight shown on the scale ticket. 
Numerous rulings of the Secretary of Agriculture over a long period of 
time have held that such practices as are alleged in the complaint are 
violations of the Act and regulations. (See In re Roy C. Townsend, 27 
A.D. 68, 74 (1968) and In re Glover Livestock Commission Company, 
Inc., 30 A.D. 179, 185 (1971), modified and aff'd 454 F(2) 109, 115, rev'd 
411 U.S. 182 (1973)). 


The evidence discloses, as alleged in the complaint, that the respond- 
ents on July 17, 1973, in connection with the weighing of consigned live- 
stock sold by them at their stockyard on a weight basis for a commission: 
(1) weighed the livestock at less than its true and correct weight; (2) 
issued scale tickets, accounts of sale and buyer’s invoices on the basis of 
such false weights; (3) paid the consignors of such livestock on the basis 
of such false weights; and (4) assessed and collected the purchase price 
for such livestock on the basis of such false weights. The contentions of 
the respondents that the cattle had access to water from a sprinkler sys- 
tem which might account for weight gains of 20 to 30 pounds is given no 
weight (no pun intended). 


Section 312(a) of the Act specifically makes it unlawful for any stock- 
yard owner to use any unfair or deceptive practice or device in connec- 
tion with the marketing, selling or weighing of livestock in commerce. 
Section 201.71 of the regulations requires that each stockyard owner 
maintain and operate scales used for weighing livestock so as to insure 
accurate weights. The operation of a scale when the scale is back- 
balanced is a violation of section 312(a) of the Act and the regulations 
issued thereunder. (In re Roy C. Townsend, supra) The evidence is clear 
that respondents, on July 17, 1973, operated the scale at their stockyard 
while it was improperly balanced. Respondents obviously did not 
balance the scale as required by the regulations because, as shown, the 
simple act of balancing a scale will correct a back-balanced condition. 


It is concluded that respondents committed the acts alleged in the 
complaint wilfully. “Wilful” in connection with regulatory statutes such 
as this one, means done intentionally or with careless disregard of statu- 
tory requirements. Intentionally or negligently doing a prohibited act is 
wilful under such a regulatory statute. (Butz vs Glover Livestock Com- 
mission Company, Inc. supra) 


The record here shows that the respondents were well informed of the 
weighing requirements of the Act and regulations. The matter was dis- 
cussed by agents of the complainant on May 15, 1973. They also were in- 
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formed of the proper procedures to follow by letter with enclosures on 
May 30, 1973. Mr. Townsend acknowledged receipt of the letter and 
stated he had discussed the requirements of the Act with his weigh 
master. The weigh master signed an acknowledgement and agreement 
which stated he had read the instructions for weighing livestock and 
agreed to comply with them. 


When respondents shortweighed cattle on July 17 as alleged and 
proved, in spite of the notices previously given, we conclude that they 
wilfully violated sections 307 and 312(a) of the Act. [end of Judge 
McAlpin’s Conclusions] 


(No. 17,401) 


In re BOBBY T. TINDEL. P&S Docket No. 5290. Decided August 16, 1976. 


Answer—failure to file—Admission of facts—Checks— insufficient funds—Fail 
ure to pay promptly and in fullSanction 


Respondent has wilfully violated the Act and the regulations in connection with his opera- 
tions as a dealer thereunder as found herein. Respondent is suspended as a registrant 
under the Act for 10 days. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a Complaint filed May 4, 1976 
by the Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. The Complaint alleges that respond- 
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ent has wilfully violated section 312(a) of the Act(7 U.S.C. 213(a)) and 
section 201.43(b) of the regulations(9 CFR 201.43(b)). 


Copies of the Complaint and the Rules of Practice governing proceed- 
ings under the Act were served upon respondent by the Hearing Clerk by 
certified mail. Respondent was informed in the letter of service that an 
answer should be filed in accordance with the Rules of Practice, and that 
failure to answer denying the allegations in the Complaint and request 
ing an oral hearing would constitute admission of such allegations and 
waiver of such hearing. 


Respondent has failed to file and answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent's failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice(9 CFR 202.9(0). 


FINDINGS OF FACT 


1. (a) Bobby T. Tindel, hereinafter referred to as the respondent, is an 
individual whose address is 102 McDonald Drive, Athens, Texas 75751. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account, and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live 
stock in commerce, and in purported payment therefore, issued checks 
which were returned unpaid by the bank upon which they were drawn 
because respondent did not have and maintain sufficient funds to pay 
such checks on deposit in the account from which such checks were to be 
paid. 


Date of Date of Number of Head Amount of 
Purchase Check of Cattle Check PurchasedAt 
1975 1975 
4/26 4/29 74 $5,324.57 Tyler Livestock 
Commission Company, 
Tyler, Texas 
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Date of Number of Head Amount of 
Check of Cattle Check Purchased At 
1975 
7/127 16 2,044.66 Tyler Livestock 
Commission Company, 
Tyler, Texas 


3. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in Finding of Fact 2 
above, and on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the full 
amount of the purchase price for such livestock. 


Date of Number of Head 
Purchase of Cattle Amount PurchasedAt 

1975 

6/27 6 $ 562.22 Athens Commission 
Company, Inc., 
Athens, Texas 

7/4 5,057.72 

7/11 3,458.43 

7/18 2,665.58 

7/25 2,748.56 

8/15 401.69 

8/29 807.97 

9/5 2,361.81 

9/19 2,909.44 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 herein, re 
spondent has wilfully violated section 312(a) of the Act(7 U.S.C. 213(a)), 
and section 201.43(b) of the regulations(9 CFR 201.43(b)). 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 
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Respondent is suspended as a registrant under the Act for a period of 
ten days. : 


This Order shall become effective on the sixth day after the Decision 
and Order becomes final.* Copies hereof shall be served upon the par. 
ties. 

Pursuant to the amended Rules of Practice governing proceedings un- 
der the Packers and Stockyards Act, this Decision and Order becomes fi- 
nal without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 30 
days after service, as provided in sections 202.16 and 202.18 of the 
Rules of Practice, as amended(9 CFR 202.16, 202.18). 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 17,402) 


In re FRED L. WILLIAMS. P&S Docket No. 5152. In order issued October 
1, 1976, by Dorothea A. Baker, Administrative Law Judge. 


(No. 17,403) 

In re BILLIE EVANS and JACKY W. RENEW, d/b/a COW PALACE 
COMMISSION COMPANY. P&S Docket No. 5211. In order issued Oc 
tober 4, 1976, by Victor W. Palmer, Administrative Law Judge. 

(No. 17,404) 
In re EDGELEY LIVESTOCK SALES, INC. P&S Docket No. 5076. In order is 


sued October 7, 1976, by John G. Liebert, Administrative Law 
Judge. 


*The Decision and Order became final September 24, 1976—Ed. 
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(No. 17,405) 


In re JERRY DON SMITH. P&S Docket No. 5129. In order issued Septem- 
ber 27, 1976, by John A. Campbell, Administrative Law Judge. 


TERMINATION OF SUSPENSION—Supplemental Order 


(No. 17,406) 


In re GOSHEN COMMUNITY AUCTION, INC. P&S Docket No. 5297. In order 
issued September 22, 1976, by Victor W. Palmer, Administrative 
Law Judge. 


(No. 17,407) 
In re JAMES T. HARMON, d/b/a HARMON CATTLE COMPANY. P&S Docket 


No. 5291. In order issued September 30, 1976, by John A. Camp 
bell, Administrative Law Judge. 
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Default 
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Docket No. 2-4400. Default 


FOWLER PACKING Co., INC. v. TRECITY GROCERY Co. and/or 
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(No. 17,408) 


In re ATLANTIC PRODUCE COMPANY, INC. PACA Docket No. 2-3303. 
Decided October 5, 1976. 


Flagrant and repeated violations—failure to pay promptly and in fulHAbate 
ment of action— failure to establish— Publication of facts 


Where respondent wilfully, repeatedly and flagrantly violated the Act as found herein, the 
facts and circumstances of such violations shall be published. 


John G. Liebert, Administrative Law Judge. 
Dennis Becker, for complainant. 
Calvin H. Childress, Virginia Beach, VA, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), Administrative Law Judge 
John G. Liebert filed an initial decision on June 24, 1976, in which he 
found that respondent committed wilful, repeated and flagrant viola- 
tions of § 2 of the Act by failing to pay six sellers promptly and in full in 
64 transactions involving a total contract price of about $29,000. (A 
seventh seller, involving about $600, was paid in full, but not promptly). 
The respondent appealed to the Judicial Officer, to whom final adminis- 
trative authority to decide the Department’s cases subject to the Admin- 
istrative Procedure Act has been delegated (37 F.R. 28475; 38 F.R. 
10795).' 


With one exception, respondent raises issues which have previously 
been decided adversely to respondent's position. The one exception is re 
spondent’s argument that Judge Liebert interfered in the conduct of the 
hearing “to the extent that he was no longer an impartial judge but car- 
rying out the role of the prosecutor,” and that “his interference in the 
conduct of the trial violated the canons of judicial ethics*** and ren 
dered his decision nugatory’ (Appeal, p. 22). However, a careful review 
of the record does not support respondent's position. Cf. National Labor 
Relations Board v. Remington Rand, Inc., 94 F.2d 862, 873 (C.A. 2), 
certiorari denied, 304 U.S. 576. 


Respondent's other issues are discussed in Judge Liebert’s decision, 
which is adopted by reference and included in the Appendix to this deci 
sion. The Order entered in this proceeding is identical to the Order pro- 
posed by Judge Liebert. 


It has repeatedly been held that the inability to make payment 
promptly for produce because of financial difficulties does not negate 
wilfulness or a violation of the Act. In re Maure Solt, 35 Agr Dec _ 
(decided July 1, 1976); In re Sam Leo Catanzaro, 35 Agr Dec 26, 31 
(1976); In re King Midas Packing Co., 34 Agr Dec 1879, 1883 (1975); In 
re Southwest Produce, 34 Agr Dec 160, 167-168, 172 (1975), affirmed 
sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); In red. 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450¢-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). 
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Acevedo & Sons, 34 Agr Dec 120, .130 (1975), affirmed sub nom. J. 
Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re George 
Steinberg & Sons, Inc., 32 Agr Dec 236, 266-268 (1973), affirmed sub 
nom. George Steinberg & Sons, Inc. v. Butz, 491 F.2d 988 (C.A. 2), 
certiorari denied, 419 U.S. 830. 


Similarly, a plan of arrangement under which creditors accept less 
than full payment in full satisfaction of their claims does not negate a 
violation of the Act. In re King Midas Packing Co., supra, 34 Agr Dec at 
1884-1886; In re M. & H. Produce Co., 34 Agr Dec 700, 733-739 (1975), 
appeal pending; In re Marvin Tragash Co., 33 Agr Dec 1884, 1887-1888, 
1892, 1896, 1899-1900 (1974), affirmed sub nom. Marvin Tragash Co. v. 
United S tates Dept. of Agri., 524 F.2d 1255(C.A. 5). 


The license of a firm can be suspended or revoked for a past violation 
even though the license terminates before the Order is issued. In re M. & 
H. Produce Co., supra, 34 Agr Dec at 750; In re J. Acevedo & Sons, 
supra, 34 Agr Dec at 138-140; In re George Steinberg & Son, Inc., supra, 
32 Agr Dec at 250-253. Similarly, a finding can be made and published 
that a firm violated the Act even though its license terminates before 
the Order is issued. In re M. & H. Produce Co., supra, 32 Agr Dec at 707, 
748-751, 761; In re Marvin Tragash Co., supra, 33 Agr Dec at 1887, 
1894, 1914; In re George Steinberg & Son, Inc., supra, 32 Agr Dec at 
251-253, 270. 


The argument made by respondent that the only effect of making and 
publishing a finding that respondent violated the Act will be to prevent 
one individual from engaging in the produce business for a year was also 
made and rejected in In re King Midas Packing Co., supra, 34 Agr Dec at 
1887-1888; In re Marvin Tragash Co., supra, 33 Agr Dec at 1900; and Jn 
re George Steinberg & Son, supra, 32 Agr Dec at 245-254. 


Respondent has committed wilful, repeated and flagrant violations of 
§ 2of the Act (7 U.S.C. 499b). 


The facts and circumstances as set forth herein shall be published. 


This Order shall be effective on the 11th day after service on the re 
spondent. 
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APPENDIX 
ADMINISTRATIVE LAW JUDGE'S DECISION 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg., hereinafter 
referred to as the “Act’), instituted by a complaint filed on April 19, 
1974, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The complaint 
alleges that Respondent wilfully, repeatedly, and flagrantly violated sec 
tion 2 of the Act(7 U.S.C. 499b) by failing to make full payment prompt 
ly of the agreed purchase prices for 222 shipments of perishable agricul 
tural commodities in interstate commerce which were purchased, re 
ceived, and accepted without complaint, and seeks a finding of wilful, re 
peated, and flagrant violations of the Act against Respondent, pursuant 
to section 8(a) of the Act(7 U.S.C. 499h). 


Respondent filed an answer on May 24, 1974. On July 16, 1974, pur- 
suant to§ 47.36 of the Rules of Practice(7 CFR 47.1 et seq.) a prehear- 
ing conference was held in Washington, D.C. A summary of this con 
ference was filed by the Administrative Law Judge on July 16, 1974. 


On September 16, 1974, Respondent filed an amended answer neither 
admitting nor denying that it purchased, received and accepted the 222 
shipments as charged in the complaint, but alleging that it did not vio 
late the payment provisions of the Act because it entered into a settle 
ment agreement with its shippers, which agreement should be taken as 
satisfying the payment provisions of the Act. In addition, Respondent's 
answer set up certain special pleas of limitation and abatement. 


Oral hearing on the matter was held in the Federal Courthouse, Nor. 
folk, Virginia, on January 7, 1975, before Administrative Law Judge 
John G. Liebert. Complainant was represented by Dennis Becker, Esq., 
and Gregg Radetsky, Esq., Office of the General Counsel, United States 
Department of Agriculture, Washington, D.C., and Respondent was rep- 
resented by Calvin Childress, Esq., Kelberg & Childress, Virginia Beach, 
Virginia. Following the hearing the parties were given the opportunity 
of filing proposed findings of fact, together with briefs and arguments 
on the facts and law involved. The final brief on the matter was filed by 
Respondent on June 2, 1975. 
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THE ISSUES 


1. Complainant alleges that Respondent wilfully, repeatedly, and fla- 
grantly violated § 2 of the Act (7 U.S.C. 499b) for its failure to pay 
promptly and in full for 222 shipments of perishable agricultural prod- 
ucts received by it in commerce. 


By stipulation of the parties at the hearing, it was agreed that with re 
spect to certain transactions as set forth in the complaint involving Van 
Bunte Bros., Inc., Ace Brokerage Company, Inc., Oakfield & Elba 
Growers, Inc., Floyd Wilcox & Sons, Inc., Norfolk Banana Distributors, 
Inc., Bushman Brokerage, Inc., and F.W. Wilcox and Company, facts of 
the transactions, the dates of their occurrence and the amounts and per- 
sons involved as recited in connection therewith are correct. 


2. Respondent contends that after it ceased doing business it entered 
into a general assignment for the benefit of creditors, to which its credi 
tors including those shown in the complaint, agreed, and that payments 
were made to sellers of produce along with other creditors. It alleges 
that the fact of this agreement and the payments made thereunder satis 
fied as a matter of law the payment provisions of the Act. 


3. As a special plea of limitation Respondent contends that§ 499f of 
the Act (7 U.S.C. 499f) imposes a time limitation on this proceeding 
which requires it to be commenced within9 months after the cause of ac 
tion accrues, and that this proceeding cannot lie because it is barred by 
the aforementioned limitation, viz, the latest transaction recited in the 
complaint occurred on May 5, 1973, and the complaint herein was not 
filed until April 17, 1974. 


Complainant contends, in substance, that this section of the Act relied 
on by Respondent is not controlling in this action, being addressed to 
reparations proceedings which are a type of administrative proceeding 
separate and distinct from this action on a license. 


4. As a special plea in abatement Respondent contends that, since 
§ 499h of the Act (7 U.S.C. 499h) provides that the only sanction is to 
suspend the license of a licensee for a period of not to exceed ninety 
days, or, if flagrant, to revoke the license, the fact of no outstanding 
reparation action (such having been absorbed in the creditors agree 
ment), and the fact that no license is presently held, abates this action. 


Complainant contends that as a matter of administration policy and as 
a matter of law—this action is not abated for the reasons cited by Re 
spondent. 
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5. As a special plea Respondent contends that this action should be 
abated because, under the circumstances of the matter, there is only one 
individual who was responsibly connected with Respondent who would 
or could be affected by any sanction imposed, and that this individual 
was without authority or ability to control the conduct of Respondent at 
the time of the alleged infractions. It is further contended that a sanc- 
tion against this individual (which would deprive him of his present em- 
ployment in the produce industry) would deprive him of his constitu 
tional right of equal protection of the law, would be unfair, unjust, be in 
violation of his constitutional right of due process of law, and would vio 
late his civil rights under the applicable federal statutes. 


Complainant contends that this action is brought only against the li 
censee for revocation of its license under § 499(h) of the Act, and that 
any further result, or action, is dependent on other proceedings and the 
consequences of the imposition of other sections of the statute when and 
if applicable. 


FINDINGS OF FACT 


1. Respondent, Atlantic Produce Company, Inc., is a Virginia corpora- 
tion whose last mail address was 3487 Inventor's Road, Industrial Park, 
Norfolk, Virginia 23502. Pursuant to the licensing provisions of the Act, 
license No. 003164 was issued to Respondent on October 20, 1931. This 
license was renewed annually to October 20, 1973, at which time the 
license terminated due to Respondent's failure to apply for renewal. 


2. During the period August 1972 through April 1973, Respondent 
purchased, received, and accepted without complaint 65 lots of fruits 
and vegetables, all being perishable agricultural commodities, from 
several sellers. The total contract price for the 65 lots was $29,664.72. 
The Respondent stipulated that the transactions did occur on the dates 
indicated in the complaint, and that the amounts indicated in the com 
plaint were approximately correct. 


Although the complaint alleges 222 transactions involving 19 sellers 
for a total contract price of $76,163.65, Complainant agreed to limit its 
proof to65 transactions involving seven sellers for a total contract price 
of $29,664.72. 


Respondent was in the business of buying and selling produce in com 
merce throughout the United States and had an annual sales volume of 
approximately $1,700,000. 
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3. In connection with the transactions specified in Finding 2, supra, 
Respondent failed to make full payment to 6 of the sellers, and the evi- 
dence is conclusive that Respondent was without funds to make these 
payments. Respondent went out of business in late April 1973. Shortly 
thereafter, as a result of formal and informal reparations complaints 
filed by various produce creditors, the Department of Agriculture ini 
tiated an investigation of Respondent in early May 1973. 


4. On or about May 11, 1973, the Respondent executed and delivered 
to Lee Kelberg, trustee, a deed of assignment conveying all assets of Re 
spondent in trust for the benefit of creditors. The trustee made two par- 
tial payments to the above mentioned seven sellers (as well as to other 
produce shippers) on October 9, 1973, and March 13, 1974. The amount 
of these payments was approximately ' of the total amount due and un 
paid at the time the trustee was appointed. 


5. The investigation of the Department of Agriculture disclosed that 
all reparations complaints were disposed of either by agreement to ac 
cept, or by acceptance of, the partial distributions by the trustee as a dis 
charge of the total indebtedness due. In only one case was full payment 
made to the seven produce sellers(Bushman), and he was not paid within 
10 days as specified on his invoices. The investigation of the Department 
of Agriculture and testimony adduced at the hearing disclosed that 
while the formal and informal claims were settled by the partial dis 
tributions of the trustee, the creditors were impelled to go along with 
settlement of this matter in order to salvage some of the value of the ob- 
ligations due. 


6. Testimony at the hearing disclosed that, in general, the sellers ar 
rangements with Respondent were for payment within 10 days, al 
though in all instances this term was not specified on the face of the in 
voices. In some cases the sellers, as a custom of doing business, con 
sidered payment within 30 days to be acceptable. Some evidence was ad- 
duced that one of the sellers operated by accepting payment on a sea- 
sonal settlement basis. The evidence discloses, however, that in no case 
did this latter custom of doing business provide for payment beyond 30 
days. However, in no case was there satisfactory proof offered, either in 
the form of specific written agreement or otherwise, between Respond- 
ent and any of the sellers, which provided for special extensions of time 
for payment, or extensions of credit, beyond the 10 days provided in the 
regulations issued by the Department of Agriculture covering this mat 
ter.’ And further, no evidence was adduced by Respondent to indicate 


1 The regulations under the Act which were applicable at the time of the violations(7 CFR 


46.1 et seq.) set forth standards for payment in section 46.2(aa) as follows: 
cont.... 
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that at the time of shipment any shipper did not expect to be paid in full 
for the produce shipped and sold by Respondent. 


7. At the time Respondent went out of business, and for six months 
prior thereto, Lewis Friedman was the President and General Manager 
of Respondent corporation. The evidence discloses that Mr. Friedman 
was in charge of the operations on a day-to-day basis and that he owned 
25 percent of the stock. The evidence further discloses that Mr. Fried- 
man knew of the precarious position of Respondent's finances for several 
months prior to its cessation of business, and that many of the unpaid 
accounts were for shipments received during the last six months of its 
operations. Mr. Friedman, also, testified that he was aware of section 
46.2 of the regulations. 


8. Subsequent to Respondent's cessation of business Mr. Friedman ac. 
cepted employment with another produce company. The other stock 
holders and officers of the corporation are not presently engaged in the 
produce business, and they were not actively involved in Respondent's 
operations on a day-to-day basis during the last several months of Re 
spondent’s operations. 


CONCLUSIONS 


The purpose of the Perishable Agricultural Commodities Act is to sup- 
press unfair and fraudulent practices in the marketing of fresh and 
frozen fruits and vegetables in interstate commerce. To accomplish this 
end it provides in part for a system of licensing commission merchants, 
dealers, and brokers of perishable agricultural commodities in interstate 
and foreign commerce under the administration of the Secretary of 
Agriculture. Licensees must pay an annual fee and a license is revokable 


..cont. 


“(aa) ‘Full payment promptly is the term used in the act in specifying the period of 
time for making payment without committing a violation of the act. ‘Full payment 
promptly’, for the purpose of determining violations of the act, means: 


(5) Payment for produce purchased by a buyer, within 10 days after the day 
on which the produce is accepted; 


(9) ... Provided, however, That as an exception to subparagraphs (1) 
through (9) of this paragraph, the parties may, by express agreement at the 
time the contract is made, provide a different time for payment and if they 
have so agreed, then payment within the time provided shall constitute ‘full 
payment promptly: Provided further, That the party claiming the existence 
of such express agreement as to time of payment shall have the burden of 
proving it.” 
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for cause. Section 499b of the Act (7 U.S.C. 499b) specifies those acts of 
licensees which constitute unfair conduct. In particular and relevant 
part section 499b provides: 


“It shall be unlawful in or in connection with any transaction in interstate or foreign 
commerce— 


(4) For any commission merchant, dealer, or broker to make, for a fraudulent 
purpose, any false or misleading statement in connection with any transac 
tion involving any perishable agricultural commodity which is received in in- 
terstate or foreign commerce by such commission merchant, or bought or 
sold, or contracted to be bought, sold, or consigned, in such commerce by 
such dealer, or the purchase or sale of which in such commerce is negotiated 
by such broker, or to fail or refuse truly and correctly to account and make 
full payment promptly in respect of any transaction in any such commodity 
to the person with whom such transaction is had; or to fail, without reasona 
ble cause, to perform any specification or duty, express or implied, arising 
out of any undertaking in connection with any such transaction;” (Italics 
added.) 


Under the facts as found herein, Respondent, a licensee under the Act, 
failed to make full payment promptly to seven sellers for 65 shipments 
of perishable agricultural commodities. The regulations issued by the 
Secretary of Agriculture, pursuant to section 4990 of the Act, clearly set 


forth how these statutory terms are to be applied in the administration 
of the program to carry out the Act. (See fn. 1). It is concluded, there- 
fore, that on the basis of the facts as found hereinand§ 46.2 of the reg- 
ulations that Respondent violated section 499b of the Act. 


Respondent attempts to avoid the clear meaning of the statutory lan 
guage, and as interpreted by the Regulations, by arguing that subse- 
quent releases from claims for full payment signed by partially paid sell 
ers and given to the trustee for liquidation of Respondent's assets const? 
tute constructive compliance with the statute. We note however, that 
the statute provides for no such alternative to full and prompt payment. 
Moreover, the courts have consistently held that the Act contemplates 
full payment, not partial payment, as the only manner of complying 
with the statutory mandate. Indeed, in the leading case under the Act 
wherein a respondent pleaded satisfaction as a result of a discharge in 
bankruptcy, the United States Circuit Court of Appeals for the Second 
Circuit held, in an extensive discussion of the matter at pages 115-117 of 
its opinion, that the release of debts obtained as a result of Bankruptcy 
Act proceedings does not constitute full payment under the Perishable 
Agricultural Commodities Act (See Zwick v. Freeman, 373 F.2d 110, 
C.C.A. 2 (1967), cert. den. 389 U.S. 835 (1967)). While it is true that the 
instant assignment for the benefit of creditors(sellers) is not a bankrupt 
cy proceeding, it is, nevertheless, a similar method of providing dis 
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charge of a debtor by payment of only a part of the original obligations. 
As found in Zwick, partial payment is inimical to the express provisions 
of the Act. We find no merit, therefore, in Respondent's contention that 
it made full payment in a manner which would preclude operation of the 
express provisions of the Act. 


Complainant seeks in this action only a determination that the viola 
tions of Respondent were repeated and flagrant and seeks to impose the 
sanction of publication of the facts and circumstances of the violations 
of the Act by Respondent. In this connection the Act provides: 


“g 499h. 


(a) Whenever (a) the Secretary determines, as provided in section 499f of this ti 
tle, that any commission merchant, dealer, or broker has violated any of the provi 
sions of section 499b of this title, or(b) any commission merchant, dealer, or broker 
has been found guilty in a Federal court of having violated section 499n (b) of this ti- 
tle, the Secretary may publish the facts and circumstances of such violation and/or, 
by order, suspend the license of such offender for a period not to exceed ninety days, 
except that, if the violation is flagrant or repeated, the Secretary may, by order, re- 
voke the license of the offender,” (7 U.S.C. 499h) 


In the instant case we conclude that the violations were repeated. The 
uncontroverted facts establish that Respondent failed to make “full pay- 
ment promptly’, to seven sellers in 65 transactions. As stated in Zwick 
v. Freeman, supra, at page 115.,: 


“Petitioners first contend that their failure to make full payment to their creditors 
in the 295 transactions. . . inasmuch as the violations were mainly in one short per- 
iod during the spring and summer of 1964, . . . [that] all the violations should be con- 
sidered together as one bundle of violations in point of time and not as ‘repeated’ 
violations in a continuing series of violations. This is a strained interpretation of a 
common work which we must interpret in its conventional sense . . . The 295 viola- 
tions did not occur simultaneously and therefore they must be regarded as ‘repeated’ 
violations within the meaning of the [Perishable Agricultural] Commodities Act.” 


Relevant decisions also hold that a finding of “repeated” violations is ap- 
propriate whenever there is more than one violation of the Act. See: In 
re Harrisburg Daily Market, 20 A.D. 955 (1961), Affd, sub. nom. Harris- 
burg Daily Market v. Freeman, 309 F.2d 647 (D.C. Cir. 1962); cert. de 
nied 372 U.S. 976 (1963). 


We conclude, also, that in the instant case the violations were flag- 
rant. The law applicable to a determination of flagrant violations in a 
situation such as the present one is well established. Again, as stated in 
Zwich v. Freeman, supra, at page 115; 
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“It is inconceivable that. . . [respondent was] unaware of . . . [its] financial condition 
and unaware that every additional transaction . . . [it] entered into was likely to re 
sult in another violation of the[Perishable A gricultural] Commodities Act. It would 
be hard to imagine clearer examples of ‘flagrant violations of the statute than were 
exemplified by. . . [respondent's] conduct.” 


(See also George Steinberg & Sons v. Earl L. Butz, 491 F.2d 988 (C.C.A. 
2, (1974)). The above cited court decisions support and affirm adminis- 
trative interpretation and policy that failure to pay for perishable agri- 
cultural commodities in a substantial number of transactions constitutes 
not only “repeated” but “flagrant” violations of the Act. See In re Cloud 
and Hatton Brokerage, 18 A.D. 547 (1959); In re Ripley Vegetable Com- 
pany, 24 A.D. 360 (1965). 


The complaint charges, also, that Respondent “wilfully” violated the 
Act. On the basis of the facts as found we conclude that Respondent did 
wilfully violate the Act by its failures to make full payment promptly. 
Although a finding of wilfulness is not necessary to invoke the requested 
sanction under the Act when no revocation of license is sought, Respond- 
ent’s violations clearly were wilful. The definition of “wilfulness’ under 
the Act has been stated by the Judicial Officer as follows: 


“A violation is willful, within the meaning of the term in a regulatory statute, if the 
violator(1) intentionaly does an act which is prohibited,— irrespective of evil motive 
or reliance on erroneous advice or, (2) acts with careless disregard of statutory re 
quirements.” (In re George Steinberg & Son, 32 A.D. 236,263; see also In re Ameri- 
can Fruit Purveyors, Inc., 30 A.D. 1542 (1971)). 


In the present proceeding, wilfulness is clearly shown by the fact that 
Respondent intentionally purchased approximately $30,000 worth of 
produce and thereafter failed to make “full payment promptly’ to the 
sellers. The fact that Respondent was in a difficult financial position 
does not change the fact that Respondent purchased large quantities of 
perishable produce for which it did not have adequate funds to pay. InIn 
re George Steinberg & Sons, supra, the respondent argued that his acts 
were not wilful because he was prevented from paying due to the firm’s 
insolvency. The Judicial Officer held at page 266: 


“Respondent's insolvency does not negate willfulness. The Act requires prompt and 
full payment of perishable agricultural commodities. A licensee is obligated by stat- 
ute to have sufficient funds to pay for perishable agricultural commodities, or else 
not buy them. 


Section 2 of the Act states(7 U.S.C. 499b): 


It shall be unlawful in or in connection with any transaction in interstate or 
foreign commerce—. . . 
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(4)... to fail or refuse truly and correctly to account and make full payment 
promptly... 


Noexception for insolvency is expressed, and there is no room for one to be implied. 
The use of the term ‘any transaction’ is evidence of a clear Congressional intent to 
include all transactions, whatever the financial condition of the parties.” 


(See also In re Cloud and Hatton Brokerage, 18 A.D. 545, 549 (1959), 
wherein respondent’s license was revoked for “wilful, repeated, and fla- 
grant violations’ notwithstanding the fact that the failure to pay for the 
produce resulted from respondent's bankruptcy.) We find nothing in the 
facts of this case to lead us to the conclusion that Respondent's actions 
were other than wilful. 


Respondent argues that this action should be abated because the con- 
plaint was issued more than nine months after the last transaction and 
more than nine months after the general assignment for benefit of credi- 
tors. We do not agree with Respondent’s argument and hold that this ac- 
tion was not abated by the regulations. The Act provides that “the Secre- 
tary may make such rules, regulations and orders as may be necessary to 
carry out the provision of this chapter, . . .” (7 U.S.C. 4990). Pursuant to 
the authority the Secretary promulgated the Rules of Practice Under the 
Perishable Agricultural Commodities Act (7 CFR 47.1 et seq.). Section 
47.3 of these regulations is pertinent part provides: 


“§ 47.3 Institution of proceedings. 


(a) Informal complaints. (1) Any interested person(including any officer or ager 
cy of any State or Territory having jurisdiction over commission merchants, dealers, 
or brokers in such State or Territory, and any employee of the Department) desiring 
to complain of any violation of any provision of the act by any commission mer- 
chant, dealer, or broker may file with the Director an informal complaint. Informal 
complaints may be made the basis of either a disciplinary complaint, or a claim for 
damages, or both. If the informal complaint is to be made the basis of a claim for 
damages, it must be filed within9 months after the cause of action accrues; if the in- 
formal complaint is not to be made the basis of a claim for damages, it may be filed 
at any time within 2 years after the violation of the act occurred: Provided, That the 
2-year limitation herein prescribed shall not apply to complaints charging flagrant 
or repeated violations of the act. . .” 


Respondent apparently misreads the nine month period in the regula-| 
tion as applying to this type of disciplinary action, whereas it clearly ap-| 
plies only to those complaints of individuals who are seeking damages 
under the so-called “reparations authority’ of the Secretary under the 
Act. The complaint filed herein was issued well within two years period 
provided for disciplinary actions and seeks as its objection the sanction 
of publication of the facts constituting the violations, and a finding of 
violations— not damages. 
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Respondent argues, also, that the fact that its license had terminated 
should abate this disciplinary action, because the only sanction provided 
under the Act is suspension or revocation of a license. Patently, this con 
tention is without merit because§ 499h of the Act provides for an alter. 
native sanction of publication of findings of violation and the facts con 
stituting the violations—which is the only sanction sought in this pro 
ceeding. 


Finally, Respondent would seek to abate this proceeding because 
Lewis Friedman is the only person who could be affected by a determina- 
tion herein, and alleged that he was powerless to control the affairs of 
Respondent. Again, we cannot agree with Respondent that this action 
should be abated for the reason advanced. As found herein, Lewis Fried- 
man was the General Manager of Respondent corporation during the 
last several months of Respondent's operations during which many of 
the obligations evidenced herein were incurred. Moreover, Lewis Fried- 
man was “responsibly connected” with Respondent as that term is de 
fined in the Act. Section 499( a9) of the Act reads: 


“(9) The term ‘responsib!y connected means affiliated or connected with a commis- 
sion merchant, dealer, or broker as(A) partner in a partnership, or(B) officer, direc 
tor, or holder of more than 10 per centum of the outstanding stock of a corporation 
or association; . . .” 


Lewis Friedman, as found herein, owned 25 percent of the stock of Re 
spondent and was its General Manager. 


Section 499 h(a) of the Act provides that: 


“Whenever (a) the Secretary determines, as provided in section 499f of this title, 
that any commission merchant, dealer, or broker has violated any of the provisions 
of section 499b of this title, * * * the Secretary may publish the facts and circum- 
stances of such violation* * *.” 


Section 499 h(b) of the Act provides: 


“(b) Except with the approval of the Secretary, no licensee shall employ any person 
or any person who is or has been responsibly connected with any person— 


(1) whose license has been revoked or is currently suspended by order of the 
Secretary; 


(2) who has been found after notice and opportunity for hearing to have com- 
mitted any flagrant or repeated violation of section 499b of this title, but this 
provision shall not apply to any case in which the license of the person found 
to have committed such violation was suspended and the suspension period 
has expired or is not in effect; or 


(3) against whom there is an unpaid reparation award issued within two 
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years, subject to his right of appeal under section 499 gc) of this title. 


The Secretary may approve such employment at any time following nonpayment of 
a reparation award, or after one year following the revocation or finding of flagrant 
or repeated violation of section 499b of this title, if the licensee furnishes and main- 
tains a surety bond in form and amount satisfactory to the Secretary as assurance 
that such licensee’s business will be conducted in accordance with this chapter and 
that the licensee will pay all reparation awards, subject to its right of appeal under 
section 499 gc) of this title, which may be issued against it in connection with trans 
actions occurring within four years following the approval The Secretary may ap 
prove employment without a surety bond after the expiration of two years from the 
effective date of the applicable disciplinary order. The Secretary, based on changes 
in the nature and volume of business conducted by the licensee, may require an in- 
crease or authorize a reduction in the amount of the bond. A licensee who is notified 
by the Secretary to provide a bond in an increased amount shall do so within a rea- 
sonable time to be specified by the Secretary, and if the licensee fails todo so the ap 
proval of employment shall automatically terminate. The Secretary may, after thir- 
ty days notice and an opportunity for a hearing, suspend or revoke the license of 
any licensee who, after the date given in such notice, continues to employ any per- 
son in violation of this section.” 


In accordance with the above-quoted sections of the Act it is clear that 
Lewis Friedman may have restrictions placed on his employment as a re- 
sult of a determination herein that Respondent repeatedly and flagrant 
ly violated § 499(b) of the Act—because he was “responsibly connected” 


with Respondent. However, this is clearly the intent of the act, and the 
effect of the provisions in restricting Mr. Friedman’s employment would 
not violate any legal right or due process rights of Lewis Friedman. The 
law on this matter is well settled. (See Birkenfield v. United States and 
Orville Freeman, Secretary of Agriculture, 369 F.2d 491 (1966)). In 
George Steinberg & Son v. Butz, supra, the court held at page 994: 


“[4] Section &(b) of PACA, 7 U.S.C. § 499h(b), is constitutional The restriction 
upon employment of any person who is or has been reasonably connected with a li 
censee who has been found to have committeed any flagrant or repeated violations 
of the Act has been held by this court neither to violate the due process clause of the 
fifth amendment nor to constitute a bill of attainder. We have nothing to add to 
what has already been said in Zwick v. Freeman, 373 F.2d at 118-120. See also Bir- 
kenfield v. United States, 369 F.2d 491 (3d Cir. 1966).” 


As pointed out at the hearing by the Administrative Law Judge the 
matter of Lewis Friedman's possible employment restrictions is not at is 
sue in this proceeding. This proceeding is one solely to determine wheth- 
er or not Respondent corporation, as a licensee, violated the provisions 
of § 499b of the Act. What consequences may flow from this decision is 
a matter for an initial determination of the Secretary pursuant to 
§ 499h(b) of the Act. The Secretay, as provided in the Act, makes this 
kind of determination, i.e., whether as a matter of fact a person is “re 
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sponsibly connected” and what he would do about it in the circumstances 
presented. The foregoing discussion and remarks are made solely for the 
purpose of demonstrating that a decision in this proceeding on the issue 
presented is not dependent on a prior or simultaneous finding of wheth- 
er or not Lewis Friedman's employment might be restricted. He is not a 
party to this proceeding. Therefore, there is no merit to Respondent's 
contention that this proceeding is abated for the argument advanced by 
Respondent. 


On the basis of the foregoing findings and conclusions that Respond- 
ent repeatedly, flagrantly and wilfully violated the provisions of § 499b 
we hold that the facts and circumstances involved should be published. 


The foregoing findings and conclusions have been made after full con 
sideration of the entire record and all evidence received therein. All mo 
tion, objections, contentions or arguments presented by the parties have 
been considered and, whether or not specifically mentioned herein, to 
the extent they are inconsistent therewith are denied, or found to be 
without persuasive merit. 


(No. 17,409) 


COACHELLA-IMPERIAL DISTRIBUTORS v. ASSOCIATED GROCERS COMPANY 
OF ST. LOUIS, MISSOURI and/ or THE GILBERT BROKERAGE Co. PACA 
Docket No. 2-4055. Decided October 13, 1976. 


Contract price—failure to pay—Broker— payment to does not constitute pay- 
ment to shipper without shipper s authorization— Reparation 


Where respondent Associated Grocers Company's payment to the respondent broker does 
not constitute payment to complainant for the goods in issue, respondent Associated 
Grocers Company is liable to complainant for the agreed purchase price of $1,527.20 
for which reparation is awarded against said respondent. 


The complaint against repondent The Gilbert Brokerage Co. is dismissed. 


Roger G. Weiner, Presiding Officer. 
Complainant pro se. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requested an award of repara- 
tion against respondent Associated Grocers Company of St. Louis, Mis- 
souri, in the amount of $1,351.99 (later amended to $1,527.20) in con 
nection with a transaction in interstate commerce involving 240 lugs of 
grapes. Complainant has pleaded, in the alternative, that if respondent 
Associated Grocers Company of St. Louis, Missouri, is found to be not 
liable to complainant in this transaction, that reparation be awarded to 
it against respondent The Gilbert Brokerage Co. 


A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each of the respondents. Respondent Associated Grocers 
Company of St. Louis, Missouri, filed an answer thereto, in substance 
denying liability to complainant. Respondent The Gilbert Brokerage Co. 
filed no answer and is therefore deemed to be in default herein. 


Since the amount claimed as damages in the formal complaint, as 
amended, does not exceed $3,000, the shortened procedure set forth in 
the Rules of Practice, 7 CFR 47.20, is applicable. Pursuant to this proce 
dure, complainant filed an opening statement, respondent Associated 
Grocers Company of St. Louis, Missouri, filed an answering statement, 
and complainant filed a statement in reply. Complainant also filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Coachella-Imperial Distributors, is a corporation 
whose address in P. O. Box 623, Coachella, California. 


2. Respondent Associated Grocers Company of St. Louis, Missouri, 
(hereinafter referred to as “Associated’), is a corporation whose address 
is 1114 East Road, St. Louis, Missouri. Respondent The Gilbert Broker- 
age Co., (hereinafter referred to as “Gilbert’), is a corporation whose ad- 
dress is 97 Produce Row, St. Louis, Missouri. At the time of the transac. 
tion involved herein, each respondent was licensed under the Act. 


3. On or about July 14, 1975, in the course of interstate commerce, 
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complainant sold to Associated, through the broker, Gilbert, 240 lugs of 
Thompson Seedless grapes, U.S. No. 1 grade, at $8 per lug, and 60 lugs 
of Cardinal grapes, U.S. No. 1 grade, at $7 per lug, f.o.b. loading point in 
the State of California, plus precooling at 25 cents per lug, plus palletiza- 
tion at 10 cents per lug, plus $4 prorated cost on a Ryan Recorder, for a 
total contract price of $2,449. 


4. Gilbert, acting as broker, executed a Brokers Standard Memoran- 
dum of Sale, No. 1444, in connection with this transaction, under date of 
July 14, 1975. Included in the memorandum was the notation: “Terms 
How Payable: Shipper’s invoice.” 


5. Complainant, on or about July 15, shipped 240 lugs of Thompson 
Seedless grapes by truck from loading point in the State of California, to 
Associated in St. Louis. Complainant, however, did not ship the 60 lugs 
of Cardinal grapes to Associated, as provided in the contract of July 14. 


6. The shipment arrived at contract destination, St. Louis, Missouri, 
on July 18, 1975, where the 240 lugs of Thompson Seedless grapes were 
received and accepted by Associated. Associated noted the absence of 
the 60 lugs of Cardinal grapes and promptly informed Gilbert of this 
fact. 


7. Complainant, under date of July 15, 1975, issued its invoice No. 
652, showing the sale and shipment to Associated of 300 lugs of Thomp- 
son Seedless grapes at an f.o.b. price of $6 per lug. Upon receipt of this 
invoice, Associated reported the error to the broker, Gilbert, explaining 
that it (Associated) not only had purchased only 240 lugs of Thompson 
Seedless grapes, but had received no more than that on July 18. 


8. Subsequent to these communications with Gilbert, Associated re- 
ceived an invoice from Gilbert, dated July 21, 1975, showing a sale of 
240 lugs of Thompson Seedless grapes to Associated, at $6 per lug, plus 
precooling and palletization charges of 35 cents per lug, or a total of 
$1,524, f.o.b. This invoice was identified with the sale of July 14, 1975, 
(set forth in Finding of Fact No. 3), since it had the same number, 1444, 
as the Brokers Memorandum of Sale executed by Gilbert on July 14. 
(Finding of Fact No. 4). 


9. On July 23, 1975, Associated drew its check No. 014726 in Gil- 
bert’s favor in the amount of $1,524. 


10. No payment has been received by complainant in connection with 
this transaction. 


11. The formal complaint was filed on November 6, 1975, which was 
within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Associated admittedly received and accepted the 240 lugs of grapes in- 
volved herein, and therefore owes complainant the agreed contract price 
therefor. In the matter of price, complainant recognizes that the original 
agreement between the parties, as reflected in the Brokers Memoran- 
dum of Sale, provided for an f.o.b. price of $8 per lug on the Thompson 
Seedless grapes. Complainant states, however, that at the time its ren- 
dered its invoice to Associated on July 15, the market was in decline, so 
the f.0.b. price was reduced to Associated by $2 per lug, for a total f.o.b. 
contract price of $1,527.20 for the 240 lugs. 


It is clear from the evidence that Associated has paid the broker, Gil- 
bert, $1,524 in connection with this transaction. Payment to the broker, 
however, does not constitute payment to the shipper, unless the broker 
is authorized to collect. The notation in the memorandum of sale quite 
clearly indicated that the shipper would invoice Associated, with pay- 
ment thereafter to be made to the shipper. Complainant-shipper took no 
actions that were contrary to this notation, or that would have led Asso- 


ciated to believe that the broker was entitled to collect on complainant’s 
behalf. 


It has been held, in Pasco County Peach Ass’n v. J. F. Solley & Co, 
Inc., 146 F.2d 880(1945), that when one deals with or through an agent, 
such as the broker in this case, he assumes all the risks of lack of author. 
ity in the agent. He is not at liberty to assume that the agent has proper 
authority, but must exercise any diligence necessary to ascertain that 
such authority actually resides in the agent. 


We conclude that in this case, no express or implied authority was con- 
ferred by complainant upon Gilbert to collect in complainant’s name and 
that the payment by Associated of $1,524 to Gilbert did not extinguish 
Associated’s liability to complainant for the 240 lugs of grapes involved 
herein. 


Associated s liability to complainant is computed as follows: 


240 Lugs at $6 per lug f.o.b. $1,440.00 
240 lugs precooled at 25 cents per lug 60.00 
240 lugs palletized at 10 cents per lug 24.00 
Pro-rated cost, Ryan Recorder 3.20 


Amount due: $1,527.20 


The failure of Associated to pay complainant the amount set forth 
above ($1,527.20) is in violation of section 2 of the Act, for which repara- 
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tion should be awarded, with interest. 


Complainant has asked for an award of reparation against Gilbert, in 
the event Associated was found to be not liable. Since we have found lia- 
bility on the part of Associated, it follows that the complaint as to Gil- 
bert should be dismissed. 


Within 30 days from the date of this order, respondent Associated 
Grocers Company of St. Louis, Missouri, shall pay to complainant, as 
reparation, $1,527.20, with interest thereon at the rate of 8% per an- 
num from August 1, 1975, until paid. 


The complaint as to respondent The Gilbert Brokerage Co. is dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 17,410) 


FOWLER PACKING CO., INC. v. TRI-CITY GROCERY CO., and/or THE GILBERT 


BROCKERAGE Co. PACA Docket No. 2-4059. Decided October 13, 
1976. 


Broker — payment to — Broker’s memorandum of sale — notice as to whom 
payment should be made — Contract price — failure to pay — Reparation 


Where respondent broker’s memorandum of sale was notice that payment should be made 
to complainant and where respondent broker had no authority to collect, respondent 
Tri- City is not relieved of its obligations to complainant. Respondent Tri- City is liable 
to complainant for the contract price of the goods in issue in the amount of $1,156.50, 
for which reparation is awarded against said respondent. 


The complaint against The Gilbert Brokerage Co. is dismissed. 


William Bingham, Presiding Officer. 
M. Uchiyama, Fowler, CA, for complainant. 
Leo H. Konzen, Granite City, IL, for respondent Tri-City. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed with the Department, complainant seeks to recover 
$1,156.50 which is alleged to be the purchase price of 72 boxes of Regina 
peaches and 162 boxes of Late Santa Rosa Plums sold in interstate 
commerce to respondent Tri-City Grocery Co. through respondent, The 
Gilbert Brokerage Co. Copies of the formal complaint and the Depart- 
ment’s report of investigation were served upon respondent Tri- City 
Grocery Co., on December 16, 1975. Copies of the formal complaint and 
report of investigation were served upon respondent The Gilbert 
Brokerage Co., by regular mail in conformity with section 47.4 of the 
Rules of Practice (7 CFR 47.4) on January 5, 1976. A copy of the Depart- 
ment’s report of investigation was served upon complainant on 
December 15, 1975. 


Respondent Tri-City Grocery Co. filed an answer on January 2, 1976, 
denying the material allegations in the complaint. Respondent, The 
Gilbert Brokerage Co. did not file an answer and was found to be in de- 
fault on January 30, 1976. 


Since the amount in dispute does not exceed $3,000, the evidence was 
submitted under the shortened method of procedure provided for in 
section 47.20 of the Rules of Practice (7 CFR 47.20). Under this pro- 
cedure the verified pleadings of the parties together with the Depart- 
ment’s report of investigation are considered as evidence. 


Pursuant to this procedure, complainant submitted additional 
evidence in the form of an opening statement. Respondent, Tri-City 
Grocery Co. submitted additional evidence in the form of an answering 
statement. Although given an opportunity to do so, neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Fowler Packing Co., Inc., is a corporation whose 
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address is 412 Seventh Street, Fowler, California. 


2. Respondent, Tri-City Grocery Co., is a corporation whose address is 
Sixteenth and State Street, Granite City, Illinois. At the time of the 
transactions involved herein this respondent was licensed under the Act. 


3. Respondent, The Gilbert Brokerage Co., is a corporation whose 
address is 97 Produce Road, Room 101, St. Louis Missouri. At the time 
of the transactions involved herein, this respondent was licensed under 
the Act. 


4. On July 15, 1975, in the course of interstate commerce, com- 
plainant sold to respondent Tri-City Grocery Co., through respondent 
The Gilbert Brokerage Co. as broker, 72 packages of Regina peaches at 
$4.00 per package plus palletizing and pre-cooling at $.25 per package 
for a total contract price of $306.00. 


5. On July 25, 1975, in-the course of interstate commerce 
complainant sold to respondent Tri-City Grocery Co., through 
respondent The Gilbert Brokerage Co. as broker 162 packages of Late 
Santa Rosa Plums at $5.00 per package plus palletizing and pre-cooling 
at $.25 per package for a total contract price of $850.50. 


6. The commodities were shipped from California to respondent Tri- 


City Grocery Co. in Granite City, Illinois on July 15 and 25, 1975. In 
each case, respondent Tri-City Grocery Co. accepted the shipment with- 
out complaint. 


7. Both sales were confirmed by broker’s memorandums of sale dated 
July 15 and 25, 1975 respectively, which called for payment in 
accordance with the shipper’s invoice. 


8. Respondent Tri-City Grocery Co. was invoiced by complainant 
between July 26 and August 4, 1975. 


9. Respondent Tri-City Grocery Co. was also invoiced by respondent 
The Gilbert Brokerage Co. on July 31, 1975. Tri-City Grocery Co. paid in 
accordance with the invoices of The Gilbert Brokerage Co. on August 2, 
1975. 


10. The formal complaint was filed on November 10, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant takes the position that since Tri-City Grocery Co. 
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accepted both shipments without complaint, they are liable for the pur- 
chase price of $1,156.50. Additionally, complainant pleads in the alter- 
native, that if Tri-City Grocery Co. is not found liable for the purchase 
price of both shipments then, complainant asks that The Gilbert Broker- 
age Co. be held liable for breaching its duties as a broker by failing to 
account truly and make full payment promptly. 


Respondent Tri-City Grocery Co., Inc. denies being indebted to com- 
plainant and alleges that it paid the broker, The Gilbert Brokerage Co. 
after being invoiced by them. Tri-City admits to receipt of complainant’s 
invoices for these particular transactions but alleges that these invoices 
were not received by Tri-City until October 9, 1975, some two months 
after consummation of the purchases involved herein and receipt of the 
broker’s invoices. Tri-City contends that payment to the broker con- 
stituted payment to the complainant by virtue of the acquiesence of the 
complainant in such procedure by failing and neglecting to invoice Tri- 
City within a reasonable time after shipment of the commodities. 
Therefore, Tri-City concludes, that complainant is estopped from now 
claiming lack of payment. Complainant responds to Tri-City’s position 
by asserting that the invoices were mailed sometime between July 26 
and August 4, 1975. Further, complainant states that the Broker’s 
memorandum of sale placed Tri-City on notice that it was to pay com- 
plainant regardless as to whose invoices were received first. 


Without resolving the conflict as to when complainant’s invoices were 
mailed, we find that the Broker’s memorandum of sale was notice to Tri- 
City as to whom Tri- City should pay. Payment to the broker who had no 
authority to collect did not relieve Tri-City of its obligations under the 
contract of sale. We conclude therefore, that respondent Tri-City Gro- 
cery Co.’s failure to pay complainant the contract price, of $1,156.50, is 
a violation of section 2 of the Act for which reparation should be 
awarded with interest. 


Since complainant phrased its complaint in the alternative, and re- 
spondent Tri-City Grocery Co. has been found liable for the contract 
price, the complaint with respect to The Gilbert Brokerage Co. should be 
dismissed. 


ORDER 


Within thirty days from the date of this order, respondent, Tri-City 
Grocery Co. shall pay complainant as reparation, $1,156.50 with inter- 
est thereon at the rate of 8 percent per annum from September 1, 1975, 
until paid. 
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The complaint with respect to The Gilbert Brokerage Co. is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 17,411) 


G. & S. PRODUCE COMPANY, INC. v. WATTON DISTRIBUTING, INC. PACA 
Docket No. 2-4015. Decided October 13, 1976. 


F. o. b. transaction—suitable shipping condition—breach of warranty of 
—Contract price—failure to pay—Damages—measure of—Reparation 


Where respondent accepted the produce in issue after breach of warranty by complainant, 
respondent is liable to complainant for the contract price thereof, less damages result- 
ing from complainant’s breach in the amount of $4,385.00, and less $1,582.23 already 
paid complainant by respondent, for a total due and owing complainant of $6,076.52 
for which reparation is awarded. 


James V. Wright, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
James M. Martin, Seattle, WA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the sum of $10,461.52 in connection with transac- 
tions in interstate commerce involving two truckloads of cantaloupes. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability to complain- 
ant. 
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Although the amount claimed as damages herein exceeds $3,000, oral 
hearing was waived by the parties. Accordingly, the shortened proce- 
dure set forth in the rules of practice, 7 CFR 47.20, is applicable. Pursu- 
ant to this procedure, complainant filed an opening statement and re- 
spondent filed an answering statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, G. & S. Produce Company, Inc., is a corporation 
whose address is P.O. Box 552, Somerton, Arizona. 


2. Respondent, Watton Distributing, Inc., is a corporation whose ad- 
dress is 1532 Occidental Avenue South, Seattle, Washington. At the 
time of the transactions involved herein, respondent was licensed under 
the Act. 


3. On June 19, 1975, in the course of interstate commerce, complain- 
ant sold to respondent 450 crates of cantaloupes, size 36 Jumbos, at an 
agreed price of $15 per crate, f.o.b. loading point in the State of Arizona, 
plus $45 brokerage commission, $157.50 top ice charges, and $20 Ryan 
Recorder fee, for a total contract price of $6,972.50. 


4. The contract was negotiated by a broker, Johnny O’Grady Co., of 
Salinas, California, who issued a “Confirmation of Sale and Invoice” on 
June 20, 1975. 


5. On June 19, 1975, and pursuant to the contract set forth in Find- 
ing of Fact No. 3, complainant shipped 450 crates of cantaloupes by 
truck from loading point in Arizona to respondent in Seattle, Washing- 
ton, with instructions to the driver to maintain a temperature range of 
34°-36°F. in the truck while in transit. These cantaloupes had been 
Federally inspected at loading point on June 19, 1975, and were certi- 
fied as U.S. No. 1 grade, with no decay, at that time. 


6. This shipment arrived at contract destination in Seattle, Washing- 
ton, on June 23, 1975, with the melons being unloaded at the place of 
business of respondent’s consignee, United Fruit & Produce Co. in Se- 
attle, begining at about 6:30 a.m. on that date. 


7. At 8:45 a.m. on June 25, 1975, a Federal inspection, for condition 
only, was made of 325 crates of the cantaloupes, which were located in 
the warehouse of United Fruit & Produce Co. The results of that inspec- 
tion, in relevant part, are as follows: 


Temperature of Product: 49° to 54° F. 





G.&S. PRODUCE CO. v. WATTON DISTRIBUTORS 
Cite as 35 A.D. 1653 


Condition: ...1 to 9 melons per crate (3 to.25%), average 10% decay. Decay is in 
various stages and appears as slightly sunken areas with underlying flesh brown 
and moist or as soft watery areas. 


8. Respondent has paid complainant $1,748.75 as the undisputed 
amount due in connection with this shipment. 


9. On June 24, 1975, in the course of interstate commerce, complain- 
ant sold to respondent 360 crates of cantaloupes, size 36 Jumbos, at an 
agreed price of $15 per crate, and 105 crates of cantaloupes, “Pony” size, 
at an agreed price of $12 per crate, f.o.b. loading point in the State of 
Arizona, plus $46.50 brokerage commission and $112.50 top ice charges, 
for a total contract price of $6,819. 


10. the contract was negotiated by a broker, Johnny O'Grady, of 
Salinas California, who issued a “Confirmation of Sale and Invoice” on 
June 24, 1975. 


11. On June 24, 1975, and pursuant to the contract set forth in Find- 
ing of Fact No. 9, complainant shipped 465 crates of cantaloupes by 
truck from loading point in Arizona to respondent in Seattle, Washing- 
ton, with instructions to the driver to maintain a temperature range of 
34°-36°F. in the truck while in transit. These cantaloupes had been 


Federally inspected at loading point on June 24, 1975, with the size 36’s 
being certified as U.S. No. 1 grade, with no decay, and with the “Pony” 
crates being certified as U.S. Commercial grade, with no decay. 


12. This shipment arrived at contract destination in Seattle, Wash- 
ington, on June 27, 1975, with the melons being unloaded at the place of 
business of respondent’s consignee, United Fruit & Produce Co., in Se- 
attle, beginning at about 6:30 a.m. on that date. 


13. At 9:45 a.m. on June 27, 1975, a Federal inspection, for condition 
only, was made of 308 crates of the melons from this load. (This included 
melons from each of the two size lots in the shipment). The results of 
that inspection, in relevant part, are as follows: 


Where Inspected: United Fruit & Produce Co. Dock. 


Products Inspected: Cantaloupes . . . (36’s and 45’s noted). Applicant’s count 308 
crates. 


Temperature of Product: 43° to 48° F. 


Condition: . .. Average 1% damage by liquid in seed cavity .. . Average 2% serious 
damage by soft melons... Average 3% damage, including 2% serious damage, by 
bruising, scattered throughout crates ... Average 6% decay. Decay is chiefly Clado- 
sporium Rot in various stages affecting stem scars. 
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14. Respondent has paid complainant $1,581.23 as the undisputed 
amount due in connection with this shipment. 


15. The formal complaint was filed on November 20, 1975, which was 
within 9 months after the causes of action herein accured. 


CONCLUSIONS 


The two truckloads of cantaloupes involved herein were admittedly 
unloaded upon arrival at contract destination in Seattle, Washington, by 
respondent’s consignee, United Fruit & Produce Co. Accordingly, and as 
the result of such action, respondent is deemed to have accepted both 
shipments. Babijuice Corporation of Florida v. Joseph Notarianni & 
Company, 23 A.D. 1166 (1964). Having accepted the two shipments of 
cantaloupes, respondent is liable to complainant for the total of the f.o.b. 
contract prices, less provable damages sustained by respondent as the re- 
sult of any breach of contract on the part of complainant, and less any 
payments made by respondent to complainant in connection with these 
transactions. B. G. Anderson Co., Inc. v. Comunale, 25 A.D. 228 (1966). 
The burden of proving both breach and damages, by a preponderance of 
the evidence, rests upon respondent. Moritz v. Tannous, 21 A.D. 158 
(1962). 


No express warranties as to grade or quality were made by complain- 
ant in connection with either of these sales. However, since both sales 
were made under terms f.o.b., there arose an implied warranty that the 
cantaloupes were in suitable shipping condition. “Suitable shipping con- 
dition”, as defined in the Department’s regulations, means that in an 
f.o.b. sale the produce, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the con- 
tract destination agreed upon between the parties. (7 CFR 46.43(i) and 
(j)). 

It appears that the transit time from loading point in Arizona to Se- 
attle, Washington, was normal for both shipments. The refrigeration in- 
structions given to the truckers relative to the temperatures to be main- 
tained in each of the trucks during transit (34°-36°F.) were also reason- 
ably close to the optimum temperature of 32°F. recommended by the 
Department. (Protecting Perishable Foods During Transport By Motor- 
truck, Agriculture Handbook No. 105, page 52, “Cantaloupes”, Novem- 
ber 1970). Although respondent has questioned whether the melons in 
each load had been properly precooled before shipment, complainant’s 
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evidence tends to show that the shipment of June 19 was top iced with 
10,500 pounds of ice and the shipment of June 24 was top iced with 
7,500 pounds of ice. In this connection the Department, in its handbook 
cited above, states: 


“To keep cantaloupes from overripening and becoming soft during long-distance 
transportation, the field heat should be removed as soon after harvest as possible. 
Some cantaloupes are precooled by hydrocooling before loading. Others are pre- 
cooled by placing crushed ice over the load.” (Pages 52-53). 


Accordingly, and on the basis of the foregoing, we conclude that re- 
spondent’s doubt concerning the precooling of these melons is resolved 
in complainant’s favor, and that the warranty of suitable shipping condi- 
tion is applicable to both loads. 


Respondent alleges that the warranty was breached as to both loads, 
in that the melons in each shipment were abnormally deteriorated on ar- 
rival in Seattle. As partial proof of the alleged breach, respondent sub- 
mits the affidavits of several witnesses who stated that they were 
present when these two lots of melons were unloaded at Seattle and that 
such melons were overripe and showed decay at those times. Respondent 
also submits, as additional proof of the claimed breach, the results ob- 


tained on Federal inspection of the two truckloads of fruit. (See Findings 
of Fact Nos. 7 and 13). 


The United States Standards for cantaloupes (7 CFR 51.475-51.494) 
permits a tolerance for decay of 2% at destination for cantaloupes sold 
under warranty as to grade. Neither of these loads were sold with a 
grade warranty, so that a tolerance higher than 2% would be permitted, 
without breaching the warranty of suitable shipping condition. In this 
connection, however, the statements of respondent’s witnesses are of 
little aid, since they are too general in nature to help establish the 
specific amount of decay in the loads on arrival. As to the results of the 
Federal inspection made of the first load on June 25, showing decay 
averaging 10%, this inspection was made two days after the load arrived 
and was unloaded. 


In prior decisions by the Secretary, it has been held that the warranty 
must have been breached on the date of delivery, E. H. Glueck & Co. v. 
Franklin Produce Exchange, 16 A.D. 947 (1957), and that an inspection 
made 41 hours after arrival of the goods is too remote in time to estab- 
lish such breach, Ray M. Buck v. Hovensen & Sons, 16 A.D. 389 (1960), 
particularly where, as here, no evidence is presented as to the care and 
handling given the product between the dates of arrival and inspection. 
Gonzales Packing Co. v. Price et al., 25 A.D. 390 (1966). Since the load of 
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June 19 was not inspected until 48 hours or more after arrival, we con- 
clude that the results obtained on this inspection are too remote in time 
to reflect the condition of the melons on arrival. We further conclude 
that respondent has failed to sustain its burden of proving that the war- 
ranty of suitable shipping condition was breached with respect to this 
load. 


The f.o.b. contract price on the melons shipped on June 19 was 
$6,972.50. Respondent has paid complainant $1,748.75 of this amount, 
leaving a balance due and owing of $5,223.75. 


The melons shipped by complainant on June 24 arrived in Seattle on 
June 27 and were inspected there at 9:45 a.m. on that same date. That 
inspection revealed an average of 6% decay present in the load at that 
time. We accept this finding as indicative of the condition of this load of 
melons on arrival, and conclude that the product at that time was abnor- 
mally deteriorated, in breach of the warranty of suitable shipping condi- 
tion. 


The measure of damages for breach of warranty in regard to accepted 
goods is the difference at the time and place of acceptance between the 
value of the goods accepted and the value they would have had if they 
had been as warranted. I. Kallish & Sons v. Jarosz Produce, Inc., 26 A.D. 
1285 (1967). Uniform Commercial Code, § 2-714. As to the value of 
goods received, this may be evidenced by the proceeds obtained by the 
receiver on a reasonably prompt and proper resale of the goods. Kirby & 
Little Packing Co. v. United Fruit & Produce Co., 16 A.D. 1066 (1957). 
With respect to the value a shipment would have had if it had met con- 
tract specifications, and there being no other evidence available, we will 
accept as indicative of such value the f.o.b. contract price, plus freight to 
destination. M. Botner & Son v. Central Produce Co., Inc., 23 A.D. 1549 
(1964). 


It appears that respondent, under the circumstances here, disposed of 
the melons in a reasonably prompt and proper manner, realizing gross 
proceeds of $3,369. Accordingly, we accept this figure, $3,369, as repre- 
senting the value of the load of melons received and accepted by re- 
spondent at Seattle on June 27, 1975. The f.o.b. price of this load was 
$6,819 and the freight to destination was $935, or a total of $7,754, 
which we accept as the value of this shipment, had it met contract re- 
quirements. The difference between these values ($7,754 less $3,369) is 
$4,385, which latter figure represents respondent’s damages flowing 
from complainant’s breach. Subtracting these damages, $4,385, from 
the f.o.b. contract price of $6,819, leaves $2,434 due complainant on the 
contract price. Respondent, however, has already paid complainant 
$1,581.23 as an undisputed amount due on this load. Accordingly, this 
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amount should be subtracted from the sum of $2,434, leaving a balance 
due complainant on this load of $852.77. 


The balance due complainant from respondent on the first load in- 
volved herein is $5,223.75, and on the second, $852.77, or a total for 
both loads of $6,076.52. Respondent’s failure to pay this amount to com- 
plainant is in violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $6,076.52, with interest thereon at the rate 
of 8% per annum from August 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,412) 


MONC’S CONSOLIDATED PRODUCE, INC. v. BLACK DIAMOND FRUIT AND 
PRODUCE COMPANY, INC. and/or KENNETH C. WHITE. PACA Docket 
No. 2-4164. Decided October 13, 1976. 


Contract—breach of—Damages—failure to show—Reparation for total contract 
price 


Where respondent Black Diamond accepted the produce in issue and failed to show dam- 
ages resulting from complainant’s breach of contract, this respondent is liable to com- 
plainant for the purchase price thereof in the amount of $2,430.80 for which repara- 
tion is awarded. 


The complaint against respondent Kenneth C. White is dismissed. 


William Bingham, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Norman E. Rodd, Huntington, WV, for respondent Black. 
Andre Church, Salinas, CA, for respondent White. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act of 1930, as amended (7 U.S.C. 499a et seq.), complainant 
seeks to recover $2,430.80 from respondents, which is alleged to be the 
amount due from the sale of 576 flats of strawberries sold in interstate 
commerce. A copy of the Department’s Report of Investigation was 
served upon complainant on February 2, 1976. Copies of the formal com- 
plaint and Report of Investigation were served upon both respondents 
on February 3, 1976. 


Respondent, Black Diamond Fruit and Produce Company, Inc., filed 
an answer and counterclaim on February 18, 1976 and respondent, Ken- 
neth C. White, after being granted an extension of time, filed an answer 
on March 1, 1976. Complainant filed a reply to the counterclaim of re- 
spondent Black Diamond Fruit and Produce Company, Inc. on March 16, 
1976. On March 1, 1976, respondent Kenneth C. White also filed a Mo- 
tion to Dismiss. 


Since the amount sought as reparation in the formal complaint does 


not exceed $3,000.00, the shortened method of procedure set forth in 
the Rules of Practice, 7 CFR 47.20 is applicable. In compliance with this 
procedure complainant submitted an opening statement. Both respond- 
ents filed answering statements. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Monc’s Consolidated Produce, Inc., is a corporation 
whose address is P.O. Box 5382, Oxnard, California. At the time of the 
transaction involved herein, complainant was licensed under the Act. 


2. Respondent, Black Diamond Fruit and Produce Company, Inc., 
hereafter referred to as Black Diamond, is a corporation whose address 
is P.O. Box 998 Huntington, West Virginia. At the time of the transac- 
tion involved herein this respondent was licensed under the Act. 


3. Respondent, Kenneth Charles White, is an individual doing busi- 
ness as Kenneth C. White whose address is P.O. Box 623, Salinas, Cal- 
ifornia. At the time of the transaction involved herein, this respondent 
was licensed under the Act. 


4. On June 7, 1975, in the course of interstate commerce complainant 
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sold to respondent Black Diamond, 576 flats of strawberries labeled 
California Grown. The contract of sale was f.o.b. Watsonville, California 
with the commodity selling for $3.75 per flat, plus $20.00 per flat for 
cooling, $20.00 for a Thermagard, $78.00 for six Astron and $57.60 
brokerage for a total contract price of $2,430.80. 


5. The contract was negotiated by a broker, Kenneth C. White of 
Salinas, California. 


6. On June 7, 1975, complainant shipped from the State of California 
to respondent Black Diamond, 576 flats of strawberries bearing the label 
“Monk” aboard a truck operated by Bill Williams Trucking. 


7. Upon arrival at destination on June 13, 1975, respondent Black 
Diamond rejected the strawberries and contacted the broker and in- 
formed him as to why it had taken this course of action. After being told 
of the strawberries’ condition and that they were labeled “Monk” instead 
of “California Grown”, respondent Kenneth C. White instructed re- 
spondent Black Diamond to take the goods on consignment. 


8. Respondent, Black Diamond sold the commodity but did not render 
an account sales. 


9. The formal complaint was filed on November 24, 1975, which was 
within 9 months affter the cause of action herein accrued. 


CONCLUSIONS 


The complainant alleges that respondent Black Diamond accepted the 
shipment of strawberries and to date, has failed to pay the agreed upon 
purchase price. Complainant alternatively pleads that in the event Black 
Diamond is not found liable respondent Kenneth C. White should be 
held liable for failure to negotiate a valid and binding contract. 


Respondent Black Diamond alleges that it purchased through the 
broker, strawberries labeled “California Grown” but was shipped straw- 
berries labeled “Monk”. Black Diamond further alleges that the latter 
brand was refused by the broker at the time of contracting because it 
was not of the desired quality and condition. Black Diamond states that 
since the Monk brand berries were not the strawberries contracted for 
they immediately informed the broker when the berries arrived, and the 
broker told Black Diamond’s buyer, Gerald C. Love, “to take them on 
consignment”. Additionally, this respondent filed a counterclaim 
against complainant seeking $158.48 which is alleged to be its fee for 
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disposing of the commodity on a consignment basis and the broker’s fee 
allegedly paid by it to Kenneth C. White. 


Respondent, Kenneth C. White’s allegations as to the subject matter of 
the contract are identical to, and coroborate Black Diamond’s conten- 
tions with respect thereto. Further, this respondent filed a Motion to 
Dismiss the complaint as it relates to him using section 46.28(c) of the 
Regulations under the Perishable Agricultural Commodities Act, (7 CFR 
46.28(c)) as the basis. 


The Broker’s Memorandum of Purchase and Sale, dated June 9, 1975, 
confirmed the sale of strawberries labeled “California Grown”. Affi- 
davits of concerned parties and the shipper’s Bill of Lading confirm the 
fact that strawberries labeled “Monk” were used to fill the entire June 7, 
1975, Black Diamond order. 


We find that the contract called for strawberries labeled “California 
Grown” and conclude that complainant’s substitution of brands was not 
authorized or consented to by Black Diamond and therefore amounted to 
a breach of the contract of sale. Freshpict Foods, Inc. v. Sam Catanzaro 
Company, 31 A.D. 1434, 1437 (1972). 


The broker, respondent Kenneth C. White, and respondent Black Dia- 
mond both admit in their respective affidavits that upon informing 


White that the wrong brand was shipped, Black Diamond was told by 
White to go ahead and handle the goods on a consignment basis. This 
agreement was entered into by both respondents with the knowledge 
that complainant had not, at that time, been consulted. It is in this re- 
spect that we note that traditionally, and as a practical matter, a broker 
negotiates a purchase and sale, and then his authority, implied or ex- 
pressed, is terminated; any further action on the part of the broker must 
be shown to have been expressly or impliedly authorized. J. Manning 
and Company v. Red’s Market, 33 A.D. 1848, 1851 (1974). There has 
been no showing that complainant authorized the broker to enter into a 
consignment agreement in its behalf. Therefore, we find that the at- 
tempted consignment of these goods was a nullity and that the contract 
of sale remains in full force and effect. 


Since Black Diamond resold the goods we find that they accepted 
them and thus became liable for the purchase price thereof less damages 
proven to have resulted from the breach. Although we earlier found that 
there was a breach of contract by complainant we now find that respond- 
ent Black Diamond has not proven any damages resulting therefrom. 


Therefore, since respondent Black Diamond accepted the strawberries 
and has shown no damages, we find that Black Diamond is liable for the 
purchase price thereof, or $2,430.80. Black Diamond’s failure to pay 
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complainant that amount is a violation of section 2 of the Act for which 
reparation should be awarded with interest. Since we have found that 
the attempted consignment was a nullity, respondent, Black Diamond’s 
counterclaim, based on such should be dismissed. 


Respondent, Kenneth C. White’s motion to dismiss is denied because 
the section of the regulations upon which it is based is inapplicable in 
this situation. However, since complainant phrased its complaint in the 
alternative, and respondent Black Diamond has been found liable for the 
purchase price, we conclude that the complaint with respect to Kenneth 
C. White should be dismissed. 


Within thirty days from the date of this Order, respondent Black Dia- 
mond Fruit and Produce Company, Inc. shall pay complainant as repara- 
tion, $2,430.80 with interest thereon at the rate of 8 percent per annum 
from July 1, 1975, until paid. 


The complaint with respect to respondent Kenneth C. White is hereby 


dismissed. 


The counterclaim of respondent Black Diamond Fruit and Produce 
Company, Inc. is dismissed. 


Copies of this Order shall be served upon the parties. 


(No. 17,413) 


PAM PAK DISTRIBUTORS, INC. v. C. H. ROBINSON CO. and/or R & C 
PRODUCE, INC. PACA Docket No. 2-4138. Decided October 13, 1976. 


Purchaser—actual—Reparation 


Where respondent R & C Produce, Inc. purchased, received and accepted the goods in issue, 
this respondent is liable to complainant for the agreed purchase price thereof in the 
amount of $2,340.00 for which reparation is awarded against R & C Produce as found 
herein. 
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Knowledge—of actual purchaser—Dismissal 


Where complainant had knowledge that respondent R & C Produce was the actual pur- 
chaser of the goods in issue, the complaint against respondent C. H. Robinson is dis- 
missed. 


Broker’s counterclaim—brokerage fees awarded 


Where complainant failed to prove that respondent Robinson was the agent of an undis- 
closed principal or that Robinson breached its fiduciary duty in connection with the 
transactions involved herein, complainant is liable to respondent Robinson for broker- 
age fees in the amount of $48.00 for which reparation is awarded with interest. 


James V. Wright, Presiding Officer. 
John R. Catlin, for complainant. 
Respondent C. H. Robinson Co., prose. 
Respondent R. & C. Produce, pro se. 


Decision by Donald A Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This. is an reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent C. H. Robinson Co. in the amount of $2,052 in con- 
nection with a transaction in interstate commerce involving a partial 
load of fruit. Complainant has pleaded, in the alternative, that if re- 
spondent C. H. Robinson Co. is found to be not liable to complainant in 
connection with this transaction, that reparation be awarded to it 
against respondent R & C Produce, Inc. 


A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each of the respondents. Respondent C. H. Robinson Co. 
filed an answer and counterclaim thereto, denying liability to complain- 
ant and requesting an award againt complaint in the amount of $48, rep- 
resenting the brokerage commission allegedly owed this respondent by 
complainant on this transaction. Respondent R & C Produce, Inc. filed 
no answer and therefore is deemed to be in default herein. Complainant 
filed a reply to C. H. Robinson Co.’s counterclaim, denying that it owed 
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C. H. Robinson Co. $48 or any other-amount. 


Since the amount claimed as damages, either in the complaint or in the 
counterclaim, does not exceed $3,000, the shortened procedure set forth 
in the Rules of Practice, 7 CFR 47.20, is applicable. Pursuant to this pro- 
cedure, complainant filed an opening statement and respondent C. H. 
Robinson Co. filed an answering statement. Briefs were also filed by 
these same two parties. 


FINDINGS OF FACT 


1. Complainant, Pam Pak Distributors, Inc., is a corporation whose 
address is P.O. Box 11337, Fresno, California. At the time of the trans- 
action involved herein, complainant was licensed under the Act. 


2. Respondent C. H. Robinson Co., hereinafter referred to as Robin- 
son, is a corporation whose address is 1935 South Main Street, Salt Lake 
City, Utah. Respondent R & C Produce, Inc., hereinafter referred to as R 
& C, is a corporation whose address is 554 West 6th Street, South, Salt 
Lake City, Utah. At the time of the transaction involved herein, each of 
the respondents were licensed under the Act. 


3. On or about August 1, 1975, in the course of interstate commerce, 
complainant sold to R & C 180 lugs of nectarines, size 64’s or larger, and 
300 lugs of peaches, size 60’s or larger, at an agreed price of $4.50 per 
lug, f.o.b. Fresno, California, plus precooling charges of 25 cents per lug, 
for a total contract price of $2,280. 


4. The contract between the parties was negotiated by a broker, re- 
spondent Robinson, who issued a Brokers Standard Memorandum of 
Sale on the date of sale, August 1, 1975. The memorandum showed re- 
spondent R & C as the buyer, complainant as the seller, and Robinson as 
broker for the seller. The memorandum also contained the following no- 
tation: 


“Terms: How Payable - C. H. Robinson Co. to invoice for shippers account.” 


Complainant received its copy of this memorandum on or about August 
3, 1975, and made no complaint with respect to its contents. 


5. On or about August 2, 1975, complainant shipped 180 lugs of nec- 
tarines and 300 lugs of peaches from Fresno, California, to Salt Lake 
City, Utah, billed in the name of Robinson. The fruit arrived in Salt Lake 
City on August 4, 1975, and was received by R & C, who immediately 
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telephoned Robinson, on August 4, with the information that the nectar- 
ines were not size 64’s as ordered, but were size 72’s. After receiving as- 
surances from complainant, through Robinson, on August 4 that an al- 
lowance would be made in the purchase price for the smaller-size nectar- 
ines, R & C accepted the fruit. 


6. On August 7, 1975, after several telephone conversations had 
taken place between the parties, R & C was granted a one-dollar per lug 
allowance on the nectarines by complainant due to the size discrepancy. 
Subsequent to this agreement, Robinson issued a corrected invoice to R 
& C on August 7, 1975, reflecting the allowance on the nectarines, and 
showing this as an “Accomodation billing for account of seller: Pam 
Pak”. 


7. On August 8, 1975, complainant issued its invoice No. 7208 to “C. 
H. Robinson Co., Agent”, showing the f.o.b. price of the nectarines as 
$3.40 per lug, and the peaches as $4.40 per lug, plus the precooling 
charge of $120, or a total of $2,052. In mid-September Roger Lowe, 
Robinson’s salesman, talked with complainant’s president, Edward 
Baloian, and pointed out that the fruit should have been invoiced at 
$3.50 per lug for the nectarines and $4.50 for the peaches, so that Robin- 
son’s brokerage of 10 cents per lug would be protected. This same matter 
was again brought to complainant’s attention in a letter written by Lowe 
to Baloian on October 16, 1975. 


8. No payment has been made in connection with this transaction. 


9. The formal complaint was filed on December 15, 1975, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that the fruit which is the subject of this action was 
shipped by complainant from California, to Robinson in Salt Lake City. 
There likewise is no dispute that the fruit was handed over to R & C by 
Robinson, upon arrival of the load in Salt Lake City. Complainant now 
seeks to recover the adjusted contract price of the fruit from Robinson, 
however, on the ground that Robinson, at the time of sale, did not reveal 
that R & C was the purchaser, and hence is liable to complainant as the 
agent of an undisclosed principal. Robinson denies complainant’s allega- 
tions and avers that complainant not only knew, at the time of the sale, 
that R & C was the purchaser of the goods, but had employed Robinson 
as its agent in negotiating the contract. 
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According to the evidence, the contract of August 1 was negotiated by 
Roger Lowe, Robinson’s Salt Lake City manager, and Jim Hirasuma, a 
salesman for complainant. According to Lowe, as revealed in his affi- 
davit submitted by Robinson as its answering statement, he told 
Hirasuma on August 1, at the time the contract was being negotiated, 
that R & C was the purchaser. Hirasuma in his affidavit, which is 
submitted by complainant as a part of its opening statement, says noth- 
ing to contradict this. In addition, Robinson in its memorandum of sale 
(which complainant does not deny receiving), clearly states that R & C 
was the purchaser. There is nothing to show, nor does complainant make 
any claim, that it (complainant) made any protest to Robinson concern- 
ing the contents of the memorandum of sale. These circumstances, to- 
gether with other evidence of record, is proof that complainant knew 
that the purchaser of the fruit herein was R & C, and that Robinson was 
not acting in the capacity of agent for an undisclosed principal. 


Complainant next seems to be arguing, in our liberal interpretation of 
its brief, that Robinson should have been aware of R & C’s shaky finan- 
cial circumstances at the time of this sale, and should have imparted this 
information to complainant. Robinson denies that it was aware, in early 
August 1975, that R & C was having financial difficulty. It pointed out 
that in both June 1975 and August 1975, R & C was given favorable 
credit ratings in the “Red Book” and “Blue Book” of the trade. Robinson 
also stated, in its answering statement, that it had done business with R 
& C for a dozen years without collection problems arising, and reminded 
complainant that in a prior sale by complainant to R & C in June 1975, 
complainant had been paid in full. 


We can see no merit to complainant’s argument as set forth in its brief. 
Even assuming that Robinson acted as complainant’s agent in negotiat- 
ing this sale, there is no showing that it breached any fiduciary duty by 
failing to impart relevant information concerning this transaction to 
complainant. 

We have reviewed the record at length and are of the opinion that 
complainant has failed to establish any cause of action against Robinson. 
Accordingly, we conclude that the complaint as to this respondent 
should be dismissed. 


As to R & C, we think the evidence convincingly shows that it pur- 
chased, received and accepted the goods involved herein, and therefore 
owes complainant the agreed contract price, as adjusted, of $2,340. This 
respondent’s failure to pay such sum to complainant is in violation of 
section 2 of the Act, for which reparation should be awarded to com- 
plainant against R & C, with interest. 


As to Robinson’s counterclaim, we find that brokerage is the amount 
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of $48 is due Robinson from complainant. Complainant’s failure to pay 
such sum to Robinson is in violation of section 2 of the Act, for which 
reparation should be awarded to this respondent against complainant, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent R & C Produce, 
Inc. shall pay to complainant, as reparation, $2,340, with interest there- 
on at the rate of 8% per annum, from September 1, 1975, until paid. 


Within 30 days from the date of this order, complainant shall pay to 
respondent C. H. Robinson Co., as reparation, $48, with interest thereon 
at the rate of 8% per annum, from September 1, 1975, until paid. 


The complaint as to respondent C. H. Robinson Co is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,414) 


A. ZURITSKY & SON, INC. et al. v. S and V FRUIT MARKET and SAM 
WEINSTEIN. PACA Docket No. 2-3852. Decided October 14, 1976. 


Contract price — failure to pay — Merchantability — warranty of applicable — 
failure to prove breach of — Reparation 


Where respondent Weinstein accepted the goods in issue and failed to prove breach of 
the warranty of merchantability with respect thereto, respondent Weinstein is liable 
to complainant for the agreed purchase price thereof in the amount of $1,450.00 for 
which reparation is awarded complainant against respondent Weinstein. 


Cause of action—failure to establish 


Where complainant failed to establish a cause of action against respondent S and V Fruit 
Market, the complaint against this respondent is dismissed. 
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James V. Wright, Presiding Officer. 
Ned Stein, Philadelphia, PA, for complainant. 
Respondent S and V Fruit Market prose. 
Arnold Gelman, Brooklyn, NY, for respondent Weinstein. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondents in the amount of $1,450 in connection with a trans- 
action in interstate commerce involving 290 cartons of cucumbers. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondents. Respondent Sam Weinstein filed an answer thereto, in ef- 
fect denying liability to complainant. Respondent S & V Fruit Market, 
Inc. failed to file an answer herein, and therefore is deemed to be in de- 
fault. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, com- 
plainant filed an opening statement. Respondent Sam Weinstein was 
given the opportunity but did not file an answering statement. No briefs 
were filed. 


FINDINGS OF FACTS 


1. Complainant, A. Zuritsky & Son, Inc. and Marmer Bros, Inc., is a 
corporation whose address is 3300 South Galloway Street, Philadelphia, 
Pennsylvania. 


2. Respondent S & V Fruit Market, Inc., hereinafter referred to as 
Fruit Market, is a corporation whose address is 115 West 23rd Street, 
New York, New York. At the time of the transaction involved herein, 
this respondent was licensed under the Act. 
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3. Respondent Sam Weinstein, hereinafter referred to as Weinstein, 
is an individual whose address is 1217 East 23rd Street, Brooklyn, New 
York. At the time of the transaction involved herein, this respondent 
was not licensed, but was subject to license, under the Act. 


4. On May 23, 1974, in the course of interstate commerce, complain- 
ant sold to Weinstein 290 cartons of Florida cucumbers at an agreed con- 
tract price of $5 per carton, for a total contract price of $1,450. At the 
time of purchase, the cucumbers were at complainant’s place of business 
in Philadelphia, Pennsylvania. 


6. No payment has been received by complainant in connection with 
this transaction. 


7. An informal complaint was filed on June 3, 1974, which was with- 
in 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Weinstein’s acceptance of the cucumbers involved herein is not dis- 
puted. Accordingly, Weinstein is liable to complainant for the contract 


purchase price of $1,450, less provable damages sustained by Weinstein 
as the result of any breach of contract by complainant in connection 
with this transaction. B. G. Anderson Co. Inc. v. Comunale, 25 A.D. 228 
(1966). The burden of proving both breach and damages, by a preponder- 
ance of the evidence, rests upon Weinstein. Moritz v. Tannous, 21 A.D. 
158 (1962). 


Weinstein alleges that on the date of receipt by him these cucumbers 
were in bad condition, unfit for use, and unsalable, in breach of the war- 
ranty of merchantability. Complainant, in effect, contends that the war- 
ranty is not applicable to this transaction, inasmuch as Weinstein had 
the opportunity to inspect, and did inspect the cucumbers at the time of 
purchase and acceptance at Philadelphia. Weinstein, however, denies 
that he inspected the cucumbers at time of purchase. This respondent al- 
leges that “such inspection was denied to him and that the location of 
the merchandise, the lighting conditions and other circumstances made 
any reasonable inspection of such merchandise impossible”. 


It has been held, in a prior decision by the Secretary, that 
“..[W]here a purchaser has the opportunity to inspect, and does ac- 
tually inspect the merchandise which he is about to purchase, he cannot 
thereafter complain as to the quality of the merchandise which he buys 
and there is no warranty of merchantability in such sale”. Frick & Mont- 
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gomery v. Gold Ribbon Warehouse, 14 A.D. 484 (1955). In the instant 
case, however, we are of the opinion that the evidence is insufficient to 
establish that Weinstein had the opportunity or did in fact inspect the 
cucumbers at the time of purchase, and we therefore conclude that the 
warranty of merchantability is applicable herein. As we have already 
stated, however, the burden of proving the breach of such warranty rests 
upon Weinstein. 


In this connection Weinstein alleges, as we have previously stated, 
that the goods were not merchantable and had to be dumped. As evi- 
dence of such alleged dumping, Weinstein submits in evidence a memo 
on the letterhead form of the Highway Carting ©o., Brooklyn, New 
York, dated May 24, 1974, with Weinstein’s name appearing thereon, to- 
gether with several well-nigh indecipherable words. After an examina- 
tion of the writing, we conclude that it does not support Weinstein’s 
claim. Not only is the writing almost unintelligible, but there is nothing 
in this memo that identifies it with the cucumbers involved herein. Ac- 
cordingly, this memo is not sufficient to establish either the dumping of 
the goods or the necessity for so doing. This leaves Weinstein’s state- 
ment concerning the condition of the goods as the only evidence of the 
alleged breach of warranty. We are of the opinion that this statement, 
standing alone, is insufficient to establish the claimed breach, and it is 
so concluded. 


Weinstein’s failure to pay complainant the agreed purchase price of 
the cucumbers involve herein is in violation of section 2 of the Act, for 
which reparation in the amount of $1,450 should be awarded to com- 
plainant against this respondent, with interest. As to respondent Fruit 
Market, named as a respondent in the formal complaint, it appears that 
it (Fruit Market) was not a participant in this transaction, and was in 
fact out of business and not operating at the time of this purchase. Ac- 
cordingly, we conclude that no cause of action as to Fruit Market has 
been established, and that the complaint as to this respondent should be 
dismissed. 


Within 30 days from the date of this order, respondent Sam Weinstein 
shall pay to complainant, as reparation, $1,450, with interest thereon at 
the rate of 8% per annum, from July 1, 1974, until paid. 


The complaint as to respondent S & V Fruit Market, Inc. is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 17,415) 


THE GARIN COMPANY v. NICHOLAS J. ZERILLO, INC. PACA Docket No. 2- 
4049. Decided October 14, 1976. 


Order dismissing petition and Reinstating prior order 
James V. Wright, Presiding Officer. 


John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on August 4, 1976, awarding reparation to complainant against re- 
spondent. A copy of the order was served upon complainant on August 
6, 1976. Complainant, on August 17, 1976, filed a petition for recon- 
sideration of the order of August 4, 1976. On August 27, 1976, a stay 
order was issued, staying the order of August 4, 1976, pending the is- 


suance of a further order in this proceeding. 


Complainant, in its petition, claims that we erred in our order of 
August 4, in that no consideration was given to Exhibit No. 6 to the Re- 
port of Investigation. Complainant’s claim is without foundation, how- 
ever, since the aforementioned exhibit was before us and was considered 
at the time we issued our order of August 4, 1976. In this exhibit, which 
is a letter dated October 16, 1975, addressed to respondent’s representa- 
tive and written by an employee of the Department, the statement is 
made in paragraph four: 


“We have now obtained the inspector’s worknotes covering both inspections on this 
shipment. Combining the worknotes shows that decay in most samples ranged from 
one to three heads per carton, in some none, averaging 5% decay.” 


Complainant made this same argument in its original case. On page 4 
of our order of August 4, we referred to that argument and gave our rea- 
sons for rejecting it. On reconsideration, that rejection still stands. The 
reasons set forth in page 4 of our order of August 4 also explain why 
Growers Exchange, Inc., v. Charles P. Sweeney Co., 31 A.D. 1183 (1972), 
to which we are cited by Complainant in its opening statement, its brief, 
and in this petition, in distinguished from this present case and was not 
considered as a precedent herein. 
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We have reconsidered our order of August 4, 1976, and find that all 
the matters set forth in complainant’s petition were before us and were 
thoroughly analyzed and considered at the time of the issuance of such 
order. In our opinion, the order of August 4, 1976, is supported by the 
evidence of record and by the law applicable thereto. Accordingly, com- 
plainant’s petition is hereby dismissed without prior service upon re- 
spondent; the stay order of August 27, 1976, is vacated; and the order of 
August 4, 1976, is hereby reinstated, with the reparation awarded there- 
in to be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 17,416) 


RUSSELL W. HOWE v. KENNETH HEDER PRODUCE CO. PACA Docket No. 2- 
3618. Decided October 14, 1976. 


F.o.b. transaction—f.o.b. as to price—delivered as to condition—Damage—meas- 

ure of—failure to show extent of—Deduction—wrongful—Condition—total 

damage claimed—failure to prove—Risk of loss—abnormal transit conditions— 
Ultimate disposition—no evidence of—Reparation 


Where respondent failed to sustain its burden of proof as to total damage and dumping of 
the shipments in issue, respondent is liable to complainant for a total of $8,374.50 less 
$1,756.70 already paid complainant by respondent, for a balance of $6,618.05, plus a 
wrongful deduction by respondent of $2,554.40, for a total due and owing com- 
plainant of $9,172.45 for which reparation is awarded. 


Morris Selinger, Presiding Officer. 
Gary E. Pringle, Elk River, MN, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $9,172.45 in connection with six- 
shipments of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Respondent filed an answer thereto, denying 
liability to the complainant. Respondent requested an oral hearing 
which was held at North Grand Forks, North Dakota, on June 10, 1975. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Russell W. Howe, is an individual whose post office 
address is Route 2, Monticello, Minnesota. 


2. Respondent, Kenneth Heder Produce Co., is an individual, also 
trading as Monticello Potato Sales Co., whose post office address is 1221 
Western Avenue, Grafton, North Dakota. At the time of the transac- 
tions involved herein respondent was licensed under the Act. 


3. On or about October 7, 1973, in the course of interstate commerce, 
complainant sold to respondent, and shipped to one of respondent’s 
buyers, under invoice No. 382, one truckload of 260-100 lb. bags of No. 1 
Reds Potatoes at $3.75 and 251-50 lb. bags of No. 1 Reds Potatoes at 
$4.00 a cwt. for a total invoice price of $1,477.00. 


4. On or about October 9, 1973, in the course of interstate.commerce, 
complainant sold to respondent, and shipped to one of respondent’s 
buyers, under invoice No. 390, one truckload of 448-100 lb. bags of No. 1 
Reds Potatoes at $3.75, for a total invoice price of $1,680.00. The ship- 
ment arrived at destination at Pittsburg, Kansas, and Federally in- 
spected at Pittsburg on October 11, 1973. The inspection report read in 
relevant part as follows: 


“Temperature of product: Rear Doorway Bottom 70°F.; Rear Top 71°F.; % Length 
Quarter Top 70°F; Nose Top 71°F. 


Condition: From 25 to 67% average 48% damaged including 11% serious damage 
by numerous slightly sunken pitted areas generally occurring around lenticels. In 
50% of samples no soft rot in remainder 3 to 6% average 2% Slimy Soft Rot in all 
stages mostly advanced. Remainder firm.” 
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5. On or about October 9, 1973, in the course of interstate commerce, 
complainant sold to respondent, and shipped to one of respondent’s 
buyers, under invoice No. 391, one truckload of 150-100 Ib. bags of U.S. 
No. 1 Reds Potatoes at $3.75, and 200-100 lb. bags of U.S. No. 2 Reds 
Potatoes at $2.25, for a total invoice price of $1,012.50. 


6. On or about October 9, 1973, in the course of interstate commerce, 
complainant sold to respondent, and shipped to one of respondent’s 
buyers, under invoice No. 392, one truckload of 265-100 lb. bags of U.S. 
No. 1 Reds Potatoes at $3.75, 203-50 lb. bags of No. 2 Reds Potatoes for 
which there was subsequently no charge and 53-100 lb. bags of U.S. No. 
2 Reds at $3.00, for a total invoice price of $1,152.75. 


7. On or about October 10, 1973, in the course of interstate com- 
merce, complainant sold to respondent, and shipped to one of respond- 
ent’s buyers, under invoice No. 397, one truckload of 420-100 lb. bags of 
U.S. No. 1 Reds Potatoes at $3.75, for a total invoice price of $1,575.00. 


8. On or about October 12, 1973, in the course of interstate com- 
merce, complainant sold to respondent, and shipped to one of respond- 
ent’s buyers, under invoice No. 398, one truckload of 370-100 lb. bags of 
U.S. No. 1 Reds Potatoes at $3.75 and 40-100 lb. bags of No. 2 Reds 
Potatoes at $2.25, for a total invoice price of $1,477.50. 


9. Respondent’s buyers received and accepted all six truckloads. Re- 
spondent has paid complainant $902.55 on invoice No. 382 and $854.15 
on invoice No. 398. He has made no payments on invoices Nos. 390, 391, 
392 and 397, and has deducted from complainant’s account for freight 
charges, $470.40 for invoice No. 390, $740.00 for invoice No. 391, 
$567.00 for invoice No. 392 and $777.00 for invoice No. 397. Respond- 
ent has since refused to pay the balance of the purchase price or 
$6,618.05 and has refused to return the money he deducted from com- 
plainant’s account or $2,554.40. 


10. The informal complaint was filed on May 23, 1974, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented in this matter relates to the conflicting 
claims of the parties regarding the nature of the relationship existing be- 
tween complainant and respondent with respect to the transactions in- 
volved herein. Complainant alleges that he sold the six truckloads of 
Reds Potatoes to respondent in the latter’s capacity as a purchaser. Re- 
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spondent denies this allegation and alleges that he acted only in the 
capacity of a broker. 


The evidence supports complainant’s position. Respondent’s conduct 
was consistent with his acting in the capacity of a buyer and not a 
broker. Respondent presented no evidence in any compliance with the 
provisions of Section 46.20(a) of the Regulations which describes the du- 
ties of brokers. Section 46.20(a), of the Regulations provides in relevant 
part as follows: 


Duties of brokers. 


“(a) General. The function of a broker is to negotiate, for or on behalf of others, valid 
and binding contracts. A broker who fails to perform and specification or duty, ex- 
press or implied, in connection with any transaction is in violation of the act and is 
subject to the penalties specified in the act and may be held liable for damages which 
accrue as a result thereof. It shall be the duty of the broker to fully inform the par- 
ties concernng all of the terms and conditions of the proposed contract. After all 
parties agree on the terms and the contract is effected, the broker shall prepare in 
writing and deliver promptly to all parties a properly executed confirmation or 
memorandum of sale setting forth truly and correctly all of the essential details of 
the agreement between the parties, including any express agreement as to the time 
when payment is due. The broker shall retain a copy of such confirmations or 
memorandum as part of his accounts and records. The broker who does not prepare 
these documents and retain copies in his files is failing to prepare and maintain com- 
plete and correct records as required by the act. The broker who does not deliver 
copies of these documents to all parties involved in the transaction is failing to per- 
form his duties as a broker. A broker who issues a confirmation or memorandum of 
sale containing false or misleading statements shall be deemed to have committed a 
violation of section 2 of the act. If the broker’s records do not support his conten- 
tions that a binding contract was made with proper notice to the parties, the broker 
may be held liable for any loss or damage resulting from such negligence, or for 
other penalties provided by the act for failure to perform his express or implied 
duties.” 


Respondent presented no evidence nor made any allegations that he 
ever prepared or delivered to any of the parties involved in these trans- 
actions, memorandums of sale setting forth the essential details of the 
agreements. Complainant, on the other hand, has introduced invoices in- 
dicating that the potatoes in question were sold to respondent. In his 
testimony respondent admitted that he was not to be paid on a commis- 
sion basis, and when asked to clarify his position he responded that he 
bought the potatoes f.o.b. The evidence clearly indicates that respond- 
ent’s role was that of a buyer and not a broker. 


The next major issue in this proceeding relates to the conflicting 
claims of the parties regarding the terms of the contract. Complainant 
alleges that the contract was f.o.b., while respondent contends that the 
contract was f.o.b. to price, but delivered as to condition. 
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Section 46.43(i) of the Regulations defines f.o.b. in relevant part as 
follows: 


“(i) “F.o.b.” means that the produce quoted or sold is to be placed free on board the 
boat, car or other agency of the through land transportation at shipping point, in 
suitable shipping condition, and that the buyer assumes all risk of damage and delay 
in transit not caused by the seller irrespective of how the shipment is billed...” 


Section 46.43(p) of the Regulations defines “delivered sale” in relevant 
part as follows: 


“(p) “Delivered” or “delivered sale” means that the produce is to be delivered by the 
seller on board car, or truck or on dock if delivered by boat, at the market in which 
the buyer is located, or at such other market as is agreed upon, free of any and all 
charges for transportation or protective service. The seller assumes all risks of loss 
and damage in transit not caused by the buyer...” 


The major difference between the f.o.b. and delivered terms, there- 
fore, relates to who bears the risk of loss in transit. Beyond their re- 
spective allegations, however, neither party has submitted any evidence 
to support his position as to the terms of the contracts of sale. When 
viewing the evidence as a whole, however, we find that it is unnecessary 


to determine whether the contracts were f.o.b. or f.o.b. as to price and 
delivered as to condition, since the end result will be the same. 


Complainant alleges that he sold respondent six truckloads of potatoes 
for $8,374.75 for which he has received only $1,756.70. Complainant 
further alleges that respondent wrongfully deducted an additional 
$2,554.40 from complainant’s account for freight charges. He has in- 
stituted this action to recover the balance of the purchase price, and the 
money deducted for freight charges, or a total of $9,172.45. Respondent 
claims, in his answer that he did not accept the shipment at destination. 
The transcript and respondent’s testimony, however, shows no evidence 
of any rejection, and in the absence of such evidence, we conclude that 
such produce was accepted. Respondent then alleges that his buyers or 
shippers were forced to dump four of the six truckloads incurred an addi- 
tional charge for freight, and were able to salvage only two truckloads. 


In support of his contentions, respondent submitted various items of 
evidence. He introduced an inspection report on invoice No. 390 which 
has been set forth in Findings of Fact No. 5. He has also introduced vari- 
ous unverified letters from shippers and carriers involved in these trans- 
actions, stating that invoice Nos. 391, 392, and 397 arrived totally dam- 
aged and had to be dumped, and invoice 382 was salvaged for $902.55 
and invoice No. 398 was salvaged for $854.15. Respondent also sub- 
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mitted a bill of lading on invoice No. 391 which indicated that the 
produce arrived all bad. 


1678 


In order to prevail in this proceeding, respondent has a two-fold bur- 
den; he must prove that the shipments were in breach of contract and 
then must show damages. Respondent has failed to show a breach of con- 
tract on the truckloads covered by invoice Nos. 382, 391, 392, 397 and 
398. His sole evidence was unverified letters from shippers and buyers 
stating that the shipments were damaged upon arrival and had to be 
dumped, or salvaged for a lesser amount. This however is unacceptable 
as evidence of a breach of contract. Upon arrival of the potatoes at desti- 
nation, respondent should have requested inspection reports. He failed 
to do so however, and has offered no acceptable explanation for such 
failure. The evidence indicates that inspection service was available. Re- 
spondent has failed to show a breach of contract on the potatoes covered 
by invoice Nos. 382, 391, 392, 397 and 398 and is liable for their full 
purchase price. 


We next turn to invoice No. 390. Respondent alleged that the ship- 
ment was abnormally deteriorated upon arrival. In support of his allega- 
tion, respondent has introduced in evidence the Federal Inspection Re- 
port of October 11, 1973. The report clearly indicates that the potatoes 
arrived in a damaged condition. It also shows that the temperature of 
the potatoes upon arrival was 70° or higher. This is evidence of abnor- 
mal transit conditions and in a f.o.b. contract, the loss in question would 
fall on the buyer. Let us assume, however, that the contract was as re- 
spondent alleges, f.o.b. as to price and delivered as to condition. The risk 
of loss due to abnormal transit conditions would therefore fall on the 
seller, and respondent would have clearly proven a breach of contract by 
complainant. Having accepted the goods, respondent would be liable to 
complainant for the purchase price less damages sustained as a result of 
this breach. The burden of proof would be on respondent not only to 
prove the alleged breach, but to also show the extent of damages result- 
ing therefrom. The measure of damages for a breach of contract in re- 
gard to accepted goods is the difference at the time and place of accept- 
ance between the value of the goods accepted and the value they would 
have had had they met contract requirements. In fixing the value of 
goods accepted, the proceeds obtained on resale may be used if the resale 
is prompt and proper. If the goods accepted had no value and had to be 
dumped, respondent would have to submit proof that such produce had 
no commercial value and therefore had to be dumped. Respondent, in his 
evidence however made no mention of any attempt to salvage invoice 
No. 390, nor has he submitted any evidence of the ultimate disposition 
of the potatoes in question. He has introduced no certificates showing 
that such potatoes had no commercial value and had to be dumped. Re- 
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spondent has failed to show the extent of damages and therefore is liable 
for the purchase price of the potatoes covered by invoice No. 390. 


Based upon the foregoing, we find the complainant is due a total of 
$8,374.75 less $1,756.70 previously paid by respondent, or a balance of 
$6,618.05 for the purchase price of the six truckloads of potatoes. In 
addition, complainant is due a total of $2,554.00 from respondent for 
money wrongfully deducted from complainant’s account for freight 
charges by respondent. In total complainant is due from respondent 
$9,172.45. The failure of respondent to pay complainant this amount is 
a violation of Section 2 of the Act for which reparation should be 
awarded with interest. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation $9,172.45 with interest thereon at the rate 
of 8% per annum from November 1, 1973 until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,417) 


MARSHALL PRODUCE Co., INC. v. B. R. K. FRESH PACK, INC., PAUL W. 
KELLIM, RICHARD L. BUSHMAN, and WALLACE C. ROBINSON. PACA 
Docket No. 2-3443. Decided October 14, 1976. 


Order denying motion for oral hearing and Dismissing petition for 
reconsideration 


Ed Barron, Presiding Officer. 
George W. Woodard. Alamosa, CO. for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com 
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modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is 
sued on July 2, 1976, awarding reparation to complainant against re 
spondent B.R.K. Fresh Pack, Inc. and dismissing the complaint as to the 
remaining three respondents. A copy of this order was served upon each 
of the parties. 


On July 14, 1976, respondent B.R.K. Fresh Pack, Inc. petitioned for 
reconsideration of the order of July 2, 1976, and moved for an oral hear- 
ing in this case. On July 20, 1976, a stay order was issued, staying the 
order of July 2, 1976, pending the issuance of a further order herein. 
Subsequently, a copy of the motion for oral hearing and of the petition 
for reconsideration were served upon complainant and respondents 
Bushman and Robinson. No service was had upon respondent Kellim, 
due to that respondent’s default status in the case. Complainant filed an 
answer in opposition to both the motion for oral hearing and the petition 
for reconsideration. 


With respect to the oral hearing which petitioner B.R.K. Fresh Pack, 
Inc. (hereinafter referred to as the petitioner) now seeks, the Rules of 
Practice, 7 CFR 47.15(b), provide: 


“Any party may request an oral hearing on the facts by including such request in the 
complaint, answer, or reply, or by a separate request filed with the Division. Failure 
to request an oral hearing within the time allowed for filing of the reply, or (if no re- 
ply is allowed) within 10 days after the expiration of the time allowed for filing an 
answer, shall constitute a waiver of such hearing, and any party so failing to request 
an oral hearing will be deemed to have agreed that the proceeding may be decided 
upon a record formed under the shortened procedure provided in § 47.20.” 


None of the parties to this proceeding, including petitioner, requested 
an oral hearing within the time set forth in the Rules of Practice. Ac 
cordingly, oral hearing was deemed to have been waived, and the evi 
dence was taken in accordance with the shortened procedure set forth in 
section 47.20 of the Rules of Practice (7 CFR 47.20). Under the circum- 
stances, we see no good reason why petitioner’s request for oral hearing, 
made here for the first time, should now be granted. Accordingly, the 
motion for oral hearing should be and hereby is denied. 


Petitioner, in its petition of July 14, 1976, contends that we erred in 
our order of July 2, 1976, in finding that the potatoes involved herein 
were sold “during the period of November 8, 1973, through January 3, 
1974.” Petitioner contends that all the potatoes were sold on or about 
November 8, 1973, prior to Kellim’s being made president on November 
18, 1973, so that Kellim’s actions in purchasing these potatoes prior to 
that date were not binding on the corporation. 
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Assuming that petitioner is correct in its contention as to the date of 
sale, we find that it would not affect the order of July 2, 1976. Ina letter 
dated March 7, 1974, addressed to the Department by respondent Bush- 
man (Report of Investigation, Exhibit No. 4), the following statement 
was made: 


“Last June 1973, a corporation was set up in the above name. Mr. Kellim was to be 
President, Mr. Robinson was to be Vice-President, and Mr. Bushman was to be Sec- 
retary-Treasurer.” 


According to this evidence, therefore, Kellim was recognized within 
the corporate structure as the President-designate, or de facto President 
of the corporation, as early as June 1973. That he was, or may have 
been, formally elected at a later date of President, on November 18, 
1973, merely serves to confirm and ratify the prior actions undertaken 
by him on behalf of the corporation as the de facto President. 


Petitioner in its petition next states that we erred in our order of July 
2, 1976, in that we found that Kellim had “express authority” to pur- 
chase the potatoes involved herein. Petitioner is obviously referring to 
that part of our order of July 2, 1976, wherein we stated that: 


“Kellim’s position as president of the corporation would, in itself, create the pre- 
sumption (emphasis added here) that he had express authority to do all those things 
necessarily aimed at achieving the corporate purpose, such as the purchasing of po- 
tatoes. If, therefore, Robinson and Bushman are to succeed in their claim that Kel- 
lim, as president of B.R.K., was without authority to make the purchases involved 
herein and so to bind the corporation, its behooves them to rebut this presumption 
of express authority and to show the manner in which Kellim’s authority was 
limited. This they have not done.” 


In reviewing this portion of our order, we fail to find the error to 
which petitioner refers. Accordingly, we conclude that petitioner's claim 
of error is without merit. 


We have reviewed petitioner's claims, as set forth in its petition, and 
conclude they are without merit. Accordingly, our stay order of July 2, 
1976, is vacated and our order of July 2, 1976, is reinstated, except that 
the reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 











PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 1682 


(No. 17,418) 


SILVER CREEK PACKING Co., [NC. v. BEN RITTER. PACA Docket No. 
2-3799. Decided October 14, 1976. 


Rejection notice — failure to give — Mutual assent — failure to prove — 
Reparation 


Where respondent accepted the cantaloupes in issue, respondent is liable to complainant 
for the contract price thereof less the reconsignment proceeds of $1,433.25, for a total 
due and owing of $4,404.35 for which reparation is awarded. 


Andrew Y. Stanton, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
LeRoy W. Gudgeon, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which plaintiff seeks an award of reparation 
against respondent in the amount of $4,404.34 in connection with a 
shipment of cantaloupes in interstate commerce. 


A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 


Although the amount claimed as damages exceeds $3,000, the parties 
waived oral hearing and elected to proceed using the shortened proce- 
dure, as provided in section 47.20 or the Rules of Practice (7 CFR 47.20). 
Pursuant to such procedure, complainant filed an opening statement 
and respondent filed an answering statement. Complainant was given 
an opportunity to file a statement in reply, but declined to do so. Both 
parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Silver Creek Packing Co., Inc., is a corporation whose 
address is P. O. Box 67, Mendota, California. 


2. Respondent, Ben Ritter, is an individual whose address is P. O. Box 
151, Glendale, Arizona. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about July 27, 1974, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent one carload of canta- 
loupes for a total invoice price of $5,837.60, f.o.b. 


4. Onor about July 27, 1974, in accordance with the terms of the con- 
tract, complainant shipped a carload of cantaloupes to respondent’s con- 
signee, Key Foods Co-op, in car no. UPFE-454548. 


5. On August 5, 1974, respondent was notified by Key Foods Co-op, 
with whom it had contracted on a delivered basis, that it was rejecting 
the cantaloupes because of apparent freezing damage incurred in transit. 


6. On August 5, 1974, respondent called complainant's agent, Gene 
Oswalt, informed him of the rejection by Key Foods Co-op, and asked 
him to divert the shipment to another consignee. Oswalt proceeded to 
divert the cantaloupes to Post and Taback, to be sold for respondent's ac- 
count on consignment. 


7. On August 8, 1974, prior to disposing of the goods, Post and Ta- 
back obtained an inspection by Standard Inspection Service which re- 
vealed, in part: 


Commodity: .. . Range 0 to 18%, average 7% bruising damage. Some ripe and firm, 
balance firm, few fairly hard. Range 0 to 12%, average 3% slip end decay. 


Remarks: Protested for: delay, shortage, damaged condition, decay. ripe. condition. 
In transit freezing damage. Mechinal (sic) unit not operating properly-Defective 
equipment. 


8. A total of $1,433.25 was eventually realized by Post and Taback, 
who issued a check for this amount to complainant and respondent, pay- 
able jointly. The check ultimately came into the possession of complain- 
ant, who accepted it as an undisputed amount, leaving $4,404.35 which 
complaint alleges to be due and owing. 


9. A formal complaint was filed on April 29, 1975, which was within 
nine months after the cause of action herein accrued. 
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CONCLUSIONS 


The controversy centers on an August 5, 1975, telephone conversation 
between respondent and Gene Oswalt, complainant's agent. The parties 
agree that this conversation occurred, but disagree as to what actually 
took place therein. Respondent claims he informed Oswalt that he was 
rejecting the shipment of cantaloupes because of in- transit freezing dam- 
age, and that Oswalt assented to such rejection. Respondent's position is, 
in effect, that as a result of Oswalt’s assent, the contract was mutually 
rescinded. Both of respondent's allegations, its rejection and Oswalt’s 
assent thereto, are denied by complainant. 


Respondent, as the moving party alleging a rejection of the produce, 
has the burden of establishing such rejection by a preponderance of the 
evidence. Spada Distributing Co., Inc., v. Frank Kenworthy Company, 
17 A.D. 347 (1958). Notice of rejection must be received by the seller for 
it to be effective. Uniform Commercial Code, section 2-602. The burden 
is also upon respondent to show by a preponderance of the evidence that 
there was a mutual agreement to rescind the contract. G & S Produce 
Company, Inc. v. L. R. Morris Produce Exchange, 31 A.D. 1167 (1972). 


Respondent argues that complainant would not have played such an 
active role in seeking a reconsignment, had it not been notified of re- 
spondent’s rejection and agreed to a recission. Respondent notes that it 
was complainant who made the telephone call that resulted in the recon- 
signment to Post and Taback. Respondent also points to complainant’s 
concern over the ultimate selling price received by Post and Taback, to 
which reference is made in a letter to the Department dated March 5, 
1975, by one George Rosensweig, writing on behalf of Benjamin Taback, 
(Report of Investigation Ex. No. 10). That letter states, in part, “Mr. 
Gene Oswalt advised us he did not want any defecits therefore we had 
this car brought to Hunts Point to have the same inspected and make 
sure it would bring freight charges”. 


Complainant asserts that it never received notice of respondents 
desire to reject the cantaloupes, nor did it agree to a recision of the con 
tract of sale. Complainant contends that it diverted the produce as a 
favor to respondent, who was then unable to do so, with the understand- 
ing that such action would not relieve respondent of liability. In support 
of this argument, complainant cites respondent's letter to Post and 
Taback (Complainant's Ex. No. 8) dated September 5, 1974, in which it 
is stated “This car belongs to Key Foods. Make the return to Key Foods.” 
Complainant asserts that respondent's effort to ensure that proceeds 
from the reconsignment were forwarded to Key Foods, respondent's 
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original consignee, shows that respondent recognized its responsibility 
for disposing of the cantaloupes. 


Although both parties contend that the other took an interest in the 
disposition of the produce subsequent to its reconsignment to Post and 
Taback, which would be inconsistent with their current positions, we be- 
lieve the evidence offered to support these contentions is subject to num- 
erous interpretations. However, it is respondent who bears the burden of 
proof herein, and we cannot conclude that he has shown, by a preponder- 
ance of evidence, that he rejected the cantaloupes. Nor do we find.that, 
during the April 5 telephone conversation, complainant was given notice 
of such rejection and assented to a mutual recision of the contract. We 
therefore hold that the cantaloupes were accepted by respondent, who 
thus became liable for the full purchase price less any damages shown to 
have been caused by a breach of warranty on the part of complainant, 
Quality Melon Sales, Inc. v. Joseph J. Savioli, d/b/a American Distribu- 
tors, 34 A.D. 517 (1975), none of which have been alleged herein. 


Based upon the above reasoning, respondent is liable to complainant 
for the full purchase price, $5,837.60, less the sum of $1,433.25 realized 
as a result of the reconsignment to Post and Taback, for a total of 
$4,404.35. Respondent’s faillure to pay this amount to complainant is a 
violation of section 2 of the Act for which reparation should be awarded 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,404.35, with interest thereon at the rate 
of 8 percent per annum from September 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 17,419) 


VALLEY ONIONS, INC. v. LOMBARDO FRUIT & PRODUCE Co. and/or THE 
GILBERT BROKERAGE Co. PACA Docket No. 2-4113. Decided Sep- 
tember 28, 1976. 


Reparation order and Order of Dismissal 


Andrew Y. Stanton, Presiding Officer. 
Evers, Toothaker, et al, McAllen, TX, for complainant. 
LeRoy W. Gudgeon, Chicago, IL, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et. seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
of $3,375.75 against respondent, Lombardo Fruit & Produce Co., in com 
nection with a transaction in interstate commerce involving 425 sacks of 
onions. Complainant has pleaded, in the alternative, that if respondent, 
Lombardo Fruit & Produce Co., is found to be not liable to complainant 
in this transaction, that reparation be awarded to it against respondent, 
The Gilbert Brokerage Co. 


A copy of the formal complaint was served upon each of the respond- 
ents. Respondent, the Gilbert Brokerage Co., filed no answer and is 
therefore deemed to be in default. Respondent, Lombardo Fruit & 
Produce Co., filed an answer to the formal complaint, admitting the ma- 
terial allegations of the complaint, including the indebtedness claimed 
by complainant. Accordingly, the issuance of an order in complainant's 
favor against respondent, Lombardo Fruit & Produce Co., without 
further procedure, is appropriate, pursuant to Section 47.8(d) of the 
Rules of Practice(7 CFR 47.8(d)). 


Complainant, Valley Onions, Inc., is a corporation whose address is P. 
O. Box 1838, McAllen, Texas. Respondent, Lombardo Fruit & Produce 
Co., is a corporation whose address is 83-91 Produce Row, St. Louis, Mis- 
souri. Respondent, The Gilbert Brokerage Co., is a corporation whose ad- 
dress is 97 Produce Row, Room 101, St. Louis, Missouri. At the time of 
the transaction involved herein, each of the respondents was licensed 
under the Act. 


The facts alleged in the formal complaint are hereby adopted as the 
findings of fact of this order. On the basis of these facts, we conclude 
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that the actions of respondent, Lombardo Fruit & Produce Co., are in 
violation of Section 2 of the Act(7 U.S.C. 499 b), resulting in damages to 
complainant of $3,375.75. Accordingly, within 30 days from the date of 
this order, respondent, Lombardo Fruit & Produce Co., shall pay to com- 
plainant, as reparation, $3,375.75, with interest thereon at the rate of 
eight percent per annum from August 1, 1975, until paid. 


Complainant has asked for an award of reparation against respondent, 
The Gilbert Brokerage Co., in the event respondent, Lombardo Fruit & 
Produce Co., was found to be not liable. Since we have found liability on 
the part of this latter respondent, it follows that the complaint as to re- 
spondent, The Gilbert Brokerage Co., should be, and hereby is, dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 17,420) 


COOK PRODUCE, INC. v. S. CORTELLO, INC. and/or G. I. PRODUCE Co., INC. 
PACA Docket No. 2-3900. Decided September 29, 1976. 


Accepted goods—failure to pay for—in violation of Section 2 of the Act— 
Reparation 


Where respondent Cortello accepted the goods in issue, and its resale thereof was not 
prompt and proper, respondent Cortello is liable to complainant for the amount of 
$2,035.10 for which reparation is awarded against respondent Cortello. 


The complaint against respondent G. I. Produce is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent S. Cortello, Inc. or, in the alternative, respondent G. 
L Produce Co., Inc., in the amount of $2,035.10, in connection with a 
shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each respondent. Respondent S. Cortello, Inc. filed an an- 
swer thereto denying liability to complainant. Respondent G. I. Produce 
Co., Inc., failed to file an answer within the prscribed period of time, and 
was held in default. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
‘CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit evidence in affidavit form, but declined 
to do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Cook Produce, Inc., is a corporation whose address is 
P.O. Box 848, Glendale, Arizona. 


2. Respondent S. Cortello, Inc. (hereinafter Cortello), is a corporation 
whose address is 910 South Pearl, Room 203, Dallas, Texas. 


3. Respondent, G. I. Produce Co., Inc. (hereinafter G. I. Produce), is a 
corporation whose address is 492 W. Finley Avenue, Birmingham, Ala- 
bama. 


4. At the time of the transaction involved herein, respondents were li- 
censed under the Act. 


5. On September 7, 1974, in the course of interstate commerce, com- 
plainant shipped from Colorado, 866 cartons of lettuce to Cortello in 
Dallas, Texas, where it arrived that same day. 


6. On September 9, after detaining the shipment at Dallas for two 
days, Cortello diverted the lettuce to G. I. Produce in Birmingham, Ala- 
bama, where it arrived on approximately September 11, 1974. 


7. On September 12, 1974, a Federal Inspection was made pursuant to 
the application of G. I. Produce, which revealed in relevant part as fol- 
lows: 
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Condition of Equipment: Temperaturecontrols in operation. 


Products Inspected: Iceberg LETTUCE in cartons marked: “Thunderbird” or 
“What’s Cookin, 2 Dozen lettuce, Cook Produce, Inc., Alamosa, Colorado.” 


Applicants count 866 cartons. 

Condition of Load: Stacked on trailer at above location. 

Condition of Pack: Each lot: Fairly tight. 

Temperature of Product: Near rear doors: Top 40°F; Bottom 44°F. 
Size: Each lot: Irregular 


Quality: Each lot Clean to slightly dirty, fairly well to poorly trimmed, green color, 
100% hard or firm. Defects 4 to7 heads per carton, average 24% poorly trimmed(7 
to10 leaves). 


Condition: Heads or portions of heads not affected by condition factors are fresh 
and crisp. Average 1% damage by Tipburn. Less than 1% damage by Rib Discolora 
tion. 1% decay. 


Grade: Fails to grade U.S. No. 1, 100% hard or firm account grade defects. 


Remarks: Inspection and certificate restricted to product and lading in 6 stacks 
nearest rear doors. 





8. G. I. Produce realized a net loss of $791.55 on the consigned let- 
tuce, for which it billed complainant. 


9. An informal complaint was filed on April 23, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that Cortello, a broker, made false and mislead- 
ing statements in connection with the sale of a quantity of lettuce to G. 
I. Produce, which statements induced complainant to consent to change 
the contract from a sale to a consignment. In the event Cortello is not 
held liable, complainant claims that G. I. Produce should be so held, for 
failing to use reasonable care and diligence in selling the consigned let- 
tuce. 


Complainant contends that it contracted with Cortello to ship 866 car- 
tons of lettuce to Dallas, Texas, for sale to an unknown receiver, with 
price to be determined prior to or upon delivery. Two days after it 
reached Dallas, the shipment was diverted by Cortello toG. I. Produce in 
Birmingham, Alabama, where it arrived on September 1, 1974. Com 
plainant claims that it was subsequently called by Cortello, who re 
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ported that, due to condition factors, G.I. Produce would only accept the 
lettuce on a consignment basis. Complainant consented to this arrange 
ment, but insists that it would not have done so had it been told by Cor 
tello that a Federal Inspection at Birmingham had revealed conditon de 
fects totalling a mere 3 percent. If, as complainant alleges, Cortello, act 
ing as agent for G. I. Produce, misrepresented a material fact by failing 
to disclose the results of the Federal Inspection, it violated section 2 of 
the Act and is liable for the resulting damages. Robert Fierro v. E. M. 
Hall, 17 A.D. 576 (1958). 


In its answer, Cortello denies that there existed a contract of sale, 
claiming that it was told by complainant “to just unload it somewhere’. 
This remark, if in fact made, would appear to indicate that the parties 
then intended, before the occurrence of the inspection, to enter into a 
consignment arrangement. Complainant's contention that it would not 
have agreed to a consignment had the inspection results been revealed to 
it would therefore be without merit. Accordingly, any misrepresenta- 
tions which might have been made by Cortello concerning these results 
would be considered material to complainant's decision to consign the 
lettuce, and dismissal of the complaint against Cortello would thus be 
called for. 


After examining the evidence submitted by the parties in the com- 
plaint, answer, and report of investigation, we find that neither com- 
plainant nor Cortello has adequately proven its assertions regarding the 
nature of the original agreement arrived at between them. However, we 
conclude that Cortello accepted the lettuce by detaining it at Dallas for 
two days, prior to its shipment to Birmingham (see Finding 6), and by so 
doing, became liable for its reasonable market value. Stephen Pavich & 
Sons v. Mutual Produce, Inc., 31 A.D. 1296 (1972). 


The reasonable market value of accepted produce may be evidenced by 
the proceeds of a prompt and proper resale. Co-Operative Grower's Asso- 
ciation, Inc. v. W. W. Shipman & Son, 34 A.D. 529 (1975). Cortello’s ar- 
rangement with G. I. Produce for handling the lettuce resulted in a net 
loss, which complainant attributes to negligence on the part of G. I. Pro- 
duce. Since this allegation has not been denied, it is deemed admitted, 
and we therefore hold that Cortello’s resale was not prompt and proper. 


The reasonable market value of the lettuce on September 9 at Dallas, 
the time and place of acceptance, is thus determined by examining the 
appropriate issue of the Market News Service Reports. See Black & 
White Vegetable Co., Inc. v. Hale Brothers, Inc., 33 A.D. 1832 (1974). It 
is there revealed that the reasonable market value of lettuce shipped 
from Colorado, arriving in Dallas on September 9, 1974, in reasonably 
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good merchantible quality and condition (as was the subject lettuce; see 
Finding 7) was $4 per carton, totalling $3,464 for the 866 cartons in 
question, less freight expenses of $1,299, or $2,165. Cortello is not liable 
for this entire sum however, since the amount claimed by complainant, 
$2,035.10, is the maximum award of reparation which may be made. 


Based upon the above analysis, we conclude that respondent S. Cortel- 
lo, Inc., by failing to pay complainant for accepted goods, violated sec- 
tion 2 of the Act, for which reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent S. Cortello, 
Inc., shall pay to complainant, as reparation, $2,035.10, with interest 
thereon at the rate of 8 percent per annum from October 1, 1974, until 
paid. 


The complaint against respondent G. I. Produce, Inc., is hereby dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 17,421) 


ACE PRODUCE COMPANY v. PROCACCI BROS. SALES CORPORATION, a/t/a 
P&K PRODUCE CoO. and/or LOU LODEN PRODUCE DISTRIBUTOR. PACA 
Docket No. 2-3629. Decided August 19, 1976. 


Order correcting amendment to prior order 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued July 22, 1976, dismissing the complaint. However, an award was 
not made to respondent, Lou Loden Produce Distributor, of the sum of 
$560.95 claimed for fees and expenses. 
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Since we consider respondent’s claim for fees and expenses to be rea- 
sonable and necessarily incurred in connection with the oral hearing, in 
accordance with section 47.19(d) (2) of the Rules of Practice (7 CFR 
47.19(d) (2)), we conclude that respondent, Lou Loden Produce Distribu- 
tor, should be awarded the amount claimed. 


The reparation order issued on July 22, 1976, is hereby amended so as 
to include an award of reparation by complainant to respondent, Lou 
Loden Produce Distributor, of $560.95. This amount shall be paid within 
30 days from the date of this order with interest thereon at the rate of 8 
percent per annum from July 22, 1976, until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 17,422) 

ROCKY FORD PRODUCE COMPANY v. GRIFFIN-HOLDER COMPANY, INC. 
PACA Docket No. 2-3884. In order issued October 19, 1976, by 
Donald A. Campbell, Judicial Officer. 

(No. 17,423) 
PURE GOLD, INC. v. DAVID W. HENNING, d/b}a WESTERN SHIPPERS 


TRADING COMPANY. PACA Docket No. 2-4096. In order issued Sep- 
tember 30, 1976, by Donald A. Campbell, Judicial Officer. 


DEFAULT ORDER—REPARATION AWARDED 


(No. 17,424) 


FORD'S PRODUCE COMPANY v. CUSTOM PACKING, LTD. PACA Docket No. 
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2-4400. Reparation of $7,519.25 with 8 percent interest from May 
1, 1976, awarded complainant against respondent in order issued 
October 8, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,425) 


NORTHCROSS DISTRIBUTING v. EMPIRE PRODUCE AND HAULING Co., INC. 
PACA Docket No. 2-4368. Reparation of $5,314.00 with 8 percent 
interest from March 1, 1976, awarded complainant against respond- 
ent in order issued September 28, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,426) 


SANZONE-PALMISANO CoO. v. WINSTON A. REECE. PACA Docket No. 2- 
4377. Reparation of $330.00 with 8 percent interest from February 
1, 1975, awarded complainant against respondent in order issued 
September 28, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,427) 


STATE WIDE SALES Co., INC. v. GEORGE VAN VALKENBURG, JR.d/bHaA& 
A PRODUCE, INC. PACA Docket No. 2-4380. Reparation of $4,724.50 
with 8 percent interest from March 1, 1976, awarded complainant 
against respondent in order issued September 28, 1976, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,428) 


SUNKIST GROWERS, INC. v. HAROLD J. STABILE PRODUCE, INC. PACA 
Docket No. 2-4379. Reparation of $5,943.97 with 8 percent interest 
from January 1, 1976, awarded complainant against respondent in 
order issued September 28, 1976, by Donald A. Campbell, Judicial 
Officer. 
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(No. 17,429) 


AMERICAN FALLS PRODUCE COMPANY v. A. J. CAMP, INC. PACA Docket 
No. 2-4363. Reparation of $7,959.50 with 8 percent interest from 
February 1, 1976, awarded complainant against respondent in 
order issued September 29, 1976, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,430) 


BEST PIES v. JEBAVY-SORENSON ORCHARD COMPANY, PACA Docket No. 
2-4365. Reparation of $1,500.00 with 8 percent interest from 
August 1, 1975, awarded complainant against respondent in order 
issued September 29, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,431) 


E. VEGA& SONS PRODUCE v. RAMIRO RAMON, JR. d/b/a RAMS PRODUCE& 
MELON GARDEN. PACA Docket No. 2-4364. Reparation of $967.75 
with 8 percent interest from April 1, 1976, awarded complainant 
against respondent in order issued September 29, 1976, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,432) 


ONEONTA TRADING CORPORATION v. MICHAEL KING CORPORATION, d/b/a 
KING BROKERAGE CO. PACA Docket No. 2-4358. Reparation of 
$12,152.81 with 8 percent interest from December 1, 1975, 
awarded complainant against respondent in order issued September 
29, 1976, by Donald A. Campbell, Judicial Officer. 
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